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Arthur A. Kimball, recently appointed to a five-year term on 
the National Labor Relations Board, is featured on our cover this month. 

Mr. Kimball, a veteran of 32 years’ service in the federal govern- 
ment, was appointed to the NLRB by President Eisenhower on 
September 13. He brings to his new post a wealth of experience 
gained in a variety of top-level government positions. Mr. Kimball 
entered civil service at the age of 19 as a Census Bureau file clerk 
in the Department of Commerce. Transferring to the Bureau of 
Foreign and Domestic Commerce, he was a daytime economic analyst 
and a nighttime law student. After earning his LL.B degree from 
George Washington University in 1933, he moved to the National 
Recovery Administration as assistant deputy administrator. 

When the Social Security Board was created in 1936, Mr. Kimball 
was appointed to an executive position with that body, where he served 
until entering the Army in 1942. After the war, he was an industrial 
relations counselor with the Veterans Administration before moving 
to the State Department as a key Marshall Plan official and director 
of the Bureau of German Affairs. 

Mr. Kimball's NLRB appointment ended seven years’ service as 
staff director of the President’s Advisory Committee on Government 
Organization. He is a member of the District of Columbia and 
Maryland bars. 
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Automation. “The challenge that automation presents is as great 
as its promise,” says John H. Fanning, a member of the NLRB. His 
article at page 875 deals with this challenge in the light of the natural 
law. Mr. Fanning sees important moral implications in the impact of 
automation. Man was divinely directed to earn his bread by the sweat 
of his brow, and thus work became a very vital part of man’s life. 
Work is a creative outlet. It springs from the wish and the belief 
that a worker has something of value to contribute. Automation 
now threatens to remove much of work from man’s life, thereby 
posing the question: Will it remove much of the meaning from man’s 
life? 

This is not an “ivory tower” article, for the Board member dis- 
cusses the impact of automation on seniority, retraining, in-job 
classification, wage security and wage computation, relocation clauses 
and severance pay. He concludes by discussing some of the problems 
that face the National Labor Relations Board itself. 


The problem drinker. We hear so much nowadays about the 
problem drinker that it is time to look at the attitude of the NLRB 
and certain arbitrators toward employer discipline of the drinker. 
The problem becomes at once double-pronged—the employee who 
drinks on the job, the employee who drinks off the job. While an 
employer is authorized to discharge bus drivers who violate the 
no-drinking rule, even though it is a first offense, the company’s right 
to discharge the drinking employee is limited by a number of other 
factors. The article beginning at page 883 examines roughly 50 cases 
which lead to the conclusion that an efficient management is not 
required to tolerate the “half man” on the payroll. It is written by 
Professor Walter L. Daykin of the State University of Iowa. 


Wage escalation. The answer to a question such as “Do escalator 
clauses in labor contracts contribute to inflation?” is one that is not 
easy to pin down. The article beginning at page 891 very neatly steps 
off from one on this subject, written by Jules Backman, which ap- 
peared in the September, 1959 JouRNAL. 


The present article is written by Dudley W. Johnson, associate 
professor, Department of Accounting, Finance and Statistics, Univer- 
sity of Washington, and it expresses the viewpoint that escalation 
does not intensify any given inflationary process. To support his 
proposition, he offers an analysis of economies of Australia and Den- 
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mark, which have experienced wide coverage of the index regulation 
of wages. 


Nurses. Nurses first became interested in collective action dur- 
ing the depression of the 1930's. In 1960, six state nurses’ associations 
had collective bargaining contracts covering a total of 120 institu- 
tions or agencies and over 8,000 registered professional nurses. In 
some states there are master contracts covering several hospitals in 
an area. The article beginning at page 903 warns that if managements 
are not successful in meeting the needs of the white-collar worker, 
we may see quasi-unionism developing along the line of the state affiliates 
of the American Nurses’ Association—with or without strike action. 

The article is written by Professor Wendell L. French of the 
University of Washington and Professor Richard Robinson of Evans- 
ville College, Evansville, Indiana. 


Unions and the antitrust laws. You can start a lively discus- 
sion in any informed circle if you propose to include unions under 
the antitrust laws. The article at page 911 discusses this controversial 
subject which has disturbed economists, lawyers, union leaders, busi- 
nessmen and some politicians for many years. The author, Mary L. 
Dooley, begins the article by analyzing monopoly power as that 
phrase is applied to labor unions, and asks: Is it measurable in the 


market place? She, of course, concludes with the inevitable discus- 
sion of the role of a governmental! agency and the courts if restraints 
are applied to the activities. 

Miss Dooley has been practicing law in Brodhead, Wisconsin. 
This article is based largely on research and writing done while she 
was a 1958 Ford Faculty Fellow at the University of Minnesota. 
The author, a 1957 Ph. D. (Economics) of the University of Wis- 
consin, has also taught economics at the University of San Francisco 
and labor economics at Michigan State University. 


Wrongful discharge. The article beginning at page 945 is a 
criticism of the case where two long-time employees brought action 
in a state court for damages against the employer and the union 
because of their discharge. They prayed for back pay from the date 
of discharge unti! the date of reinstatement or the determination of the 
suit. The court ruled against the claim and instructed the jury that 
the plaintiffs were only entitled to damages of back pay from the 
date of discharge to the termination date of the collective bargaining 
agreement. The author is George Rose, an Indianapolis attorney. 


The coming election. The November election poses a problem 
of dealing with time off to vote. We have prepared, at page 955, a 
chart containing highlights of the state laws dealing with this subject 
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the Economy 





Cost of Living UNCHANGED. The gradual increase in the cost of 
living which had persisted for several months came to 
a halt in August. The all-items figure for the nation 
as a whole in August was 126.6, according to the Con- 
sumer Price Index figures released by the Bureau of 
Labor Statistics early in October. While the August 
index was unchanged from the preceding month, it 
was 1.4 per cent higher than the index for August, 1959. 


The wages of about 110,000 workers are subject 
to review on the basis of the new index figure. About 
70,000 of these workers will receive raises as a result of 
that review. About 63,000 workers—mostly employed 
by aircraft companies—will be paid a one-cent-an-hour 
increase under a quarterly adjustment. 
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Construction UNCHANGED. August’s total outlay for new con- 
struction amounted to $3.5 billion—about the same as 
July’s, but 8 per cent below last year’s outlay. This 
decline is attributed to the low rate of residential build- 
ing. In terms of 1947-1949 dollars, the seasonally 
adjusted rate of private construction spending was 
9 per cent below a year ago; in public construction, 
expenditures amounted to $1.6 billion, 1 per cent above 
August, 1959: 


Stock DOWN. A decline in common stock prices continues, 
Prices as indicated by the Securities and Exchange Commis- 
sion’s Index—a drop from 383.3 for the week ending 
September 23 to 380.8 for the week ending September 
30. According to the SEC, stock prices for September, 
1959, were between 417 and 418. The Dow-Jones clos- 
ing industrial average for October 10 was 587.31. 
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Personal 
income 


Billion Dollars 


UP. Most components of personal income remained 
unchanged since July, but an increase in transfer pay- 
ments of $0.4 billion and a decrease in farm income 
of $0.5 billion played a part in the slight ($0.3 billion) 
personal income rise in August to $407.6 billion (sea- 
sonally adjusted annual rate). There was a $24.3 billion 
increase in personal income over August, 1959. 
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The Economy 


1959 


DOWN. In August, the total industrial production 
index (seasonally adjusted), comprised of utilities and 
mining, manufacturing and marketing, was slightly 
below the revised July level of 109. However, figures 
for the same period of 1959 reveal a 1960 increase of 
5 per cent. 


Both utilities and mining remained the same as 
July, but there was an increase of 7 per cent in mining 
and 9 per cent in utilities over August, 1959. 


There was a decrease of 2 per cent in durable 
manufacturing and 1 per cent in nondurable manufac- 
turing since July, but 1959 figures reveal an increase 
of 6 per cent in durable manufacturing and 2 per cent 
in nondurable manufacturing. 


Consumer goods and equipment remain unchanged 
since July; materials dropped 1 per cent. Compared 
with 1959 figures, consumer goods increased 4 per 
cent, equipment increased 1 per cent and materials 
increased 8 per cent. 


UP. Consumer credit outstanding rose by about $150 
million in July, compared to an increase of $525 million 
in July, 1959. Although the increase for July, 1960, 
was considerably less than the increase for July, 1959, 
this year’s consumer credit outstanding was $56,653 
million and last year’s was $48,047 million. 
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DOWN. Total civilian unemployment (seasonally 
adjusted) increased to 5.9 per cent of the civilian labor 
force—a .5 per cent increase over July, 1960; and 
5 per cent higher than August, 1959. Unemployment 
did drop in August, but the reduction was less than 
usual—thus, the 5.9 per cent increase figure. Total 
employment, unadjusted for the usual seasonal change, 
dropped by 400,000. 

Labor Secretary James P. Mitchell recently noted 
that strike losses have been cut in half during the past 
seven years. Department of Labor statistics reveal 
the average portion of total working time lost attrib- 
utable to strikes was nearly 52 per cent less for the 
period 1953-1959 than for the period 1942-1952. How- 
ever, 68,000 GE workers have just gone on strike. 
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Manufacturing DOWN. Asa result of reduced overtime pay in several 


Wages and high-paying durable goods industries, fewer workers 
Hours employed in high-wage industries (partly due to auto- 
mobile model changeovers), and a seasonal increase in 
employment among lower-wage soft goods industries, 
spendable earnings—earnings after federal income 
and social security taxes are deducted—declined about 
80 cents to $80.42 a week for a worker with three 
dependents and to $72.88 for a worker without depend- 
ents. Because of this spendable earnings decline, 
buying power of factory workers. was reduced by 
about 1 per cent. 
The average factory work week declined to 39.7 
hours in August, from 39.8 hours in July. 


This year the weekly spendable earnings were 
almost 1 per cent above the level of August of last 
year—an increase of eight cents in hourly earnings 
more than offset a decrease of 0.8 hours in the work 
week. Yet, because of higher prices, the buying power 
of these earnings was about ™% per cent lower than at 
this time last year. 
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Decisions of Courts and 
Administrative Agencies 








Injunction granted against union’s breach of no-strike clause. 
The Court of Appeals for the Tenth Circuit held recently that the 
anti-injunction provisions of the Norris-LaGuardia Act may not be 
invoked to prevent courts from enjoining union activities which con- 
stitute a violation of the union’s no-strike agreement. This ruling was 
handed down in an appeal by a truck drivers’ union from a district 
court injunction against the union’s peaceful organizational picketing 
at the Wichita, Kansas terminals of six trucking firms. Shortly before 
the picketing began, each of the firms received a letter advising it 
that the union—which at that time represented only their drivers and 
warehousemen—was embarking on a campaign to organize their 
clerical employees, and would begin picketing in furtherance of this 
end in about three days. This letter explained that the union was 
making no demand of any kind upon the employers, and that the 
sole purpose of the picketing was to inform union members and 
supporters that the clerical workers were not members, and to induce 
them to join the union. When pickets appeared at each of the em- 
ployers’ terminals, all union employees honored the picket lines and 
remained away from their jobs, thus tying up operations at the 
terminals. Subsequently, the employers brought suit to enjoin what 
they alleged was conduct violative of the provision in each of their 
bargaining agreements that “there shall be no strike, lock-out, tie-up, 
or legal proceedings without first using all possible means of settle- 
ment, as provided for in the agreement, of any controversy which 
might arise.” 


It was the union’s contention that issuance of the requested 
injunction was precluded by the Norris-LaGuardia Act’s provision 
that no federal court shall have jurisdiction to enjoin strikes or stop- 
pages arising out of any labor dispute—defined by the statute as “any 
controversy . . . concerning the association or representation of 
persons in negotiating, fixing, maintaining, changing, or seeking to 
arrange terms or conditions of employment ... .” Although the 
union acquiesced in the employers’ assertion that the picketing and 
resultant work stoppage did not constitute a dispute concerning the 
wages or conditions of employment of covered employees which could 
be settled through the contract grievance procedure, it insisted that 
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the controversy was a “labor dispute” protected by Norris-LaGuardia 
since, by picketing, the union was “seeking to arrange terms or con- 
ditions of employment” in the same general business and within an 
area of work in which it already represented a considerable number 
of employees. 


In addition, the union argued on the merits that there had been 
no breach of the agreement not to strike or tie up operations, since 
nothing in the contract purported to limit the use of peaceful organ- 
izational picketing, and since the employees’ honoring of the picket 
line was sanctioned by the contract’s provision that “[it] shall not be 
a violation of the Contract . . . if any employee or employees refuse 
to go through the picket line of a union . 


Another union argument against grounding injunctive relief on 
the no-strike clause was based on its contention that the provision 
applied only to situations involving a dispute which was subject to 
settlement as provided in the contract. Calling attention to the parties’ 
mutual denial that such a dispute existed here, and to the fact that there 
had been no resort to the specified grievance procedure, the union 
argued that the no-strike provision was inoperative. 


The district court granted the requested injunctive relief, holding 
that the union had violated the no-strike provision, that no labor 
dispute within the meaning of Norris-LaGuardia was involved, and 
that Section 301 of the Taft-Hartley Act conferred jurisdictional 
authority to grant the relief. 


On appeal by the union, two questions were presented for deter- 
mination by the Tenth Circuit: (1) Did the district court possess 
jurisdiction under Section 301 of Taft-Hartley despite the jurisdic- 
tional restrictions in Norris-LaGuardia? (2) If so, was the particular 
relief granted proper under the circumstances? 


In answering the jurisdictional question, the court first discussed 
the decisions by the Court of Appeals for the Second Circuit in Aetna 
Freight Lines v. Clayton, 29 LC { 69,628, and A. H. Bull Steamship 
Company v. Seafarers’ International Union, 33 LC § 71,095. In Aetna 
the court had held that peaceful organizational picketing involved a 
Norris-LaGuardia labor dispute, and therefore that federal court juris- 
diction was precluded, while in A. H. Bull a similar result had been 
reached regarding an employer-employee controversy over wage re- 
negotiations. In the latter case the court had ruled that the Supreme 
Court’s holding in Textile Workers Union v. Lincoln Mills, 32 LC 
{| 70,733—that federal courts have jurisdiction to hear suits for specific 
performance of agreements to arbitrate—did not warrant the conclusion 
that similar authority exists, in contravention of Norris-LaGuardia, 
to enjoin violation of no-strike agreements. 


Disagreeing with the Second Circuit’s restrictive interpretation 
of the Lincoln Mills decision, the Tenth Circuit expressed its view 
that the Supreme Court in that case “did not intend to confine Section 
301 jurisdiction to the specific performance of arbitration clauses in 
labor contracts,” but instead “had in mind a much broader concept 
of jurisdictional authority—one which embraced all violations of labor 
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contracts which had been freely arrived at through the collective 
bargaining process.” 


In holding that consideration of the present action was proper 
under this “broader jurisdictional concept,” the court said: 


“Surely no one would -seriously contend that Section 301 was 
intended to open the gates to the abuses of judicial injunctive power 
which Norris-LaGuardia was designed to curb. We ought always to 
be mindful of the very limited function the courts play in the collective 
bargaining process. Yet it seems reasonable to say that if the courts 
are to exercise jurisdiction for the redress of violations of collective 
bargaining agreements according to notions of federal common law, 
they are empowered to vouchsafe the integrity of a bargaining contract 
to the end that neither party shall be deprived of the fruits of their 
bargain. . . . And this is so, we think, whether the claimed viola- 
tion is a refusal to arbitrate according to the terms of the contract, 
or the violation of an agreement not to strike or tie up the employer’s 
business without first resorting to the grievance procedure prescribed 
in the contract. It is one thing to utilize an injunctive decree for the 
negative purpose of interfering with full freedom of association, self- 
organization and designation of representatives to negotiate the terms 
and conditions of employment. It is quite another to utilize the judicial 
processes to preserve and vouchsafe the fruits of a bargain which the 
parties have freely arrived at through the exercise of collective bar- 
gaining rights. 


“While this controversy may come within the literal reading of 
Norris-LaGuardia, we think the jurisdictional limitations there must be 
read in the light of the language and underlying purpose of Section 
301, ‘so that the obvious purpose in the enactment of each is preserved.’ 
Brotherhood of Railroad Trainmen v. Chicago R. & I. R. Co., 353 U.S. 
30, 40 [32 LC § 70,566]. Thus construed, we think the court had 
jurisdiction to entertain the employers’ suits for violation of the sub- 
sisting labor contract.” 


Turning to the question relating to the propriety of the relief 
granted by the district court, the court noted that the apparent con- 
flict between the no-strike clause and the provision permitting em- 
ployees to refuse to cross a picket line would have been a proper 
subject for arbitration had either the union or the employers elected 
to utilize the contract grievance procedure. However, ruled the court, 
since both parties had mistakenly denied the existence of an arbitrable 
grievance, and had “deliberately and voluntarily submitted the arbi- 
trable question involving the interpretation of the contract” for 
decision by the district court, that court had properly exercised the 
interpretive functions normally performed by the arbitrator. 


In refuting the union’s argument that operation of the no-strike 
clause was conditioned upon the existence of an arbitrable dispute, 
and that the controversy here was not such a dispute, the court said: 


“The short and conclusive answer to this, we think, is that there 
does exist a dispute concerning the interpretation of the contract. 
True, the parties did not choose to refer it to the grievance procedure, 
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but as we read the contract, the agreement not to strike is not con- 
ditioned upon referral. Instead, it provides that there shall be no 
strikes or tie-ups without first using all possible means of settlement 
as provided for in the agreement. To us, this crucial language means 
that the use of all possible means of a settlement as provided in the 
agreement is a prerequisite to the right to strike. The obvious purpose 
of this provision of the contract was to insure industrial peace through 
conciliation by agreeing not to strike, lock out or tie up the employers’ 
operations until the elaborate procedure for conciliation of disputes 
under the contract was exhausted. Read in this light, the no-strike 
provisions are applicable, and when considered in the context of the 
whole contract and their institutional purposes toward conciliation, we 
agree with the trial court that it takes precedence over the contractual 
right to honor a picket line, especially a picket line which the Union 
itself has established, and which results in the complete disruption of 
the labor relations established by the subsisting contract.’—Tecamsters, 
Local 795 v. Yellow Transit Freight Lines, 41 LC § 16,541. 


Suit to enforce provision of expired contract.—-This federal district 
court action was brought by a musicians’ union more than two years 
after expiration of its bargaining agreement with the defendant film 
producer to compel the latter’s compliance with a provision requiring 
it to obtain the union’s written consent before releasing for use on 
television any film on which union musicians had worked while the 
agreement was in force. Despite the fact that a rival union had since 
received NLRB certification as bargaining representative of the 
defendant’s musicians, the union contended that the defendant remained 
bound by the agreement’s provision that the above release arrange- 
nent was to have effect “during the life of this agreement and there- 
after.” The suit was filed shortly after the union learned of the 
defendant’s proposed $11 million contract with a distributor under 
which movies produced prior to the expiration of the bargaining 
agreement were to be released for television. It was invoking the 
consent requirement of the expired agreement, the union said, in order 
to secure a release arrangement which “would best and most equit- 
ably serve” the musicians involved, and would result in their receiving 
direct payment for the reuse of their work product on television. The 
District Court for the Southern District of New York refused to grant 
the union’s request for enforcement of the release provision, ruling 
that any negotiations between the deposed union and the defendant 
affecting members of the currently certified union “would be violative 
of national labor policy.” Pointing out that “[t]he elimination of 
the economic evil of parallel and overlapping claims of rival unions 
directed against the same employer and involving the same employees 
was one of the prime objectives of the National Labor Relations Act,” 
the court held that the word “thereafter,” as used in the agreement 
should be reasonably construed as including only that period of time 
after expiration of the agreement during which the union maintained 
its status as the authorized representative of the employees covered 
by the agreement.—Kenin v. Warner Brothers, Inc., 41 LC § 16,549. 


October, 1960 @ Labor Law Journal 





LABOR LAVY Jouvena 


A COMMERCE CLEARING HOUSE PUBLICATION 


October, 1960 Vol. 11, No. 10 


The Challenge of Automation 
in the Light of the Natural Law 


By JOHN H. FANNING 


When work is displaced by machines, there may be a profound impact 
on the individual. Thus the subject of automation holds a most im- 
portant implication. This is the text of a speech which was given 
March 18 before the Third Annual Natural Law Institute of the St. 
Thomas More Law Club of the Loyola University Law School, New Or- 
leans. The author is a member of the National Labor Relations Board. 


UTOMATION is a much discussed but little understood phenomenon 

which promises to have far-reaching effects on our society in the 
coming decades. Although a great deal of attention has been devoted 
to the subject of automation in recent years, most of this attention 
has centered on only two aspects. One is the scientific and engineering 
elements of automation, and the other consists of emotional predic- 
tions about the “worker-less” factories of the future and utopian 
visions of the day when men will spend most of their time enjoying 
leisure and only a few hours a day at the wearying task of earning a 
living. So it is most appropriate—and profitable—that the Loyola 
University School of Law sponsor some exploration into the natural 
law implications of automation, and I am happy to participate with 
such a distinguished group and try to make some small contribution. 


My intention is twofold: first, to pose some of the labor problems 
that automation may present and to suggest ways of dealing with 
these problems through the collective bargaining process under moral 
law considerations; and second, to consider some of the possible 
problems that automation may present to the National Labor Rela- 
tions Board. The focus I have chosen for my remarks necessarily 
precludes any consideration of some of the most interesting sucial and 
economic implications of automation. For example, the continuous 
production schedules required by automation may have important 
effects on the extent of fluctuations in the business cycle. Another 
fruitful area for investigation is the whole question of the speed with 
which automation may be expected to advance in the economy and 
the scope of automation throughout various industries. Finally, there 
is that very important aspect of automation that receives the greatest 
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Mr. Fanning acknowledges the as- 
sistance of Robert D. Papkin, of his 
staff, in the preparation of this arti- 
cle. Mr. Papkin is a 1957 graduate 
of Harvard Law School and a mem- 
ber of the Massachusetts bar. 





amount of public attention, namely, 
the possible effects on employment. 
There is so little empirical data pres- 
ently available on many of these prob- 
lems that any effort at discussion 
often turns into pure speculation. 
Therefore, my primary ‘effort will be 
to examine existing collective bar- 
gaining tools in the light of their pos- 
sible adjustment to the impact of 
automation. 


Before proceeding, however, I should 
like to state briefly just what I under- 
stand the term “automation” to mean. 
For the past 150 years, technological 
change has basically been in the form 
of ever greater mechanization of labor. 
The physical exertion required of man 
has grown smaller and smaller while 
machines have taken on greater capac- 
ity to do work. Yet, throughout this 
development, a certain amount of 
physical labor has been required on 
the part of the machine operator and 
even more so on the part of the 
handler of raw materials. Now, in- 
dustrial society has arrived at a point 
where automation introduces the pos- 
sibility of eliminating direct human 
intervention in operating, guiding and 
feeding machines and in controlling 
processes.’ For automation means that 
machines control other machines or 
regulate themselves. The direct pro- 
ductive labor of the human worker 
may in many cases be entirely elimi- 
nated and be replaced by indirect 
productive labor such as maintaining 
and repairing automatic machinery. 


But whether automation be thought 
of in terms of transfer equipment 
which links formerly separate parts 
of the production process, or the use 
of “feed-back” or “closed-loop” de- 
vices which allow machines to regu- 
late themselves, or the by now familiar 
electronic computers and data process- 
ing machines, it seems clear that auto- 
mation involves new ways of looking 
at the manufacturing process and a 
new conception of the nature of work 
itself. 


This effect of automation on the 
nature of work, it seems to me, may 
be one of the most important moral 
implications of automation. For in 
western civilization, work has always 
been at the center of moral conscious- 
ness. The Book of Genesis speaks of 
man earning his bread by the sweat 
of his brow. And in the numerous 
speculations by the early church fathers 
as to what Adam did before the fall, 
none assumed that he was simply idle. 
In short, the role of the indus ‘ious 
man who showed respect for his Crea- 
tor by hard work has been a recurrent 
theme in religious literature—and re- 
member that Joseph was a hardwork- 
ing carpenter. But when work itself 
is displaced by machines, there may 
be a profound impact on the indi- 
vidual. If work stands at the center 
of a man’s life, the removal of work 
may remove much of the meaning 
from his life. Under automation, this 
removal of work may bring disruption 
to the life of both the man who is 
replaced by a machine, and the man 
whose job is now simply to watch a 
machine do work. Much could be said 
on how religion may help this indi- 
vidual worker by providing a spiritual 
reservoir on which he may draw as 
he adjusts to the new nature of work, 
and how the guidance of the principles 
of the moral law may help him to 





1 Weinberg, “A Review of Automatic Tech- 
nology,” 78 Monthly Labor Review 637 
(1955). 
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make the most beneficial use of any 
increased leisure, to improve himself 
that he may increase his contribution 
to this community to the greater 
achievement of both individual and 
social justice. But the main theme I 
would like to advance is that the best 
way to meet the labor problems of 
automation is through the cooperative 
efforts of labor and management as 
worked out in the collective bargain- 
ing process with a recognition by both 
of the dignity of the other end of their 
moral responsibility to each other and 
to the public. For attempts of labor 
to obstruct the use of automatic ma- 
chinery or of management to introduce 
it unilaterally without carefully con- 
sidering its impact on employees will 
only serve to harm the public gen- 
erally and possibly bring government 
intervention in an area where it should 
assist, guide and counsel, rather than 
intrude. 


In considering automation’s impact 
on collective bargaining, I would like 
briefly to identify five areas that seem 
to me to present opportunities for 
effective labor management cooperation 
under the guidance of natural law con- 
siderations. These are seniority, retrain- 
ing and job classification programs, 
wage structure and wage computation, 
relocation clauses and severance pay. 


Seniority 


First, let us look at seniority. Senior- 
ity serves a dual function. It protects 
a union from possible destruction by 
arbitrary layoft policies. But it also 
gives workers with long service some 
job security and an incentive to create 
a stable labor force. The very nature 
of a seniority system, however, has 
a tendency to make employees resist 
technological change. An important 
reason for this attitude may be that 
the value of the seniority rank of any 
given employee in relation to other 
employees on the same list is changed 
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if the company increases or decreases 
the number of employee positions. 
Under automation, not only may the 
number of employees change rapidly, 
but methods of evaluating seniority 
and determining the proper unit for 
seniority may be drastically affected. 


Consider, for example, the effects 
on the unit of seniority. Many com- 
panies today organize their seniority 
systems along a departmental basis, 
but such a system may not prove 
workable in an automated factory 
where continuous automatic produc- 
tion results in a blurring of depart- 
mental lines. In integrated plants 
where seniority units are not as physi- 
cally separate from one another as 
they once were, it might still be pos- 
sible to keep the units distinct by 
describing them with greater particu- 
larity in the collective bargaining 
agreement. Another solution might 
be a greater tendency to organize 
around occupational units. But in ad- 
dition to creating a larger number of 
units, this type of organization has 
the effect of narrowing the scope of 
the unit and so providing correspond- 
ingly less security to the individual 
employee. Furthermore, unions object 
to smaller seniority units, for during 
a layoff senior employees in one 
grouping may be laid off while work- 
ers with several years less service 
may be retained, 


Under automation, broader seniority 
systems are likely to be demanded to 
facilitate the transfer of displaced 
workers and to maintain, for those 
who can qualify, opportunities for the 
new job that will be created. In the 
case of job elimination resulting from 
automation, there might be double 
seniority units—departmental and plant. 
The departmental unit could be re- 
tained for purposes of determining 
such matters as promotion and demo- 
tion. However, if an employee lost 
his job in any department because of 
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the introduction of automatic machin- 
ery, he might take any other job in 
the plant for which his seniority and 
ability fitted him. Such a plan, which 
gives a limited weight to seniority, 
might be well adapted to a transition 
period during which a plant is becom- 
ing more automatic. 


Automation will also have impor- 
tant effects on methods currently used 
to evaluate ability as a factor in pro- 
motion, A frequent way of evaluat- 
ing ability is through past performance, 
that is, the use of production records 
as showing differentials in ability. In 
a factory shifting to automation, the 
use of such records may not be a 
good guide to ability, because the 
nature of the new job may require 
new skills, and production records on 
the old job alone cannot determine 
whether the employee possesses those 
skills. Another way of evaluating 
ability is by examining productivity 
on the old job, that is, through the 
use of incentive earnings records. How- 
ever, under automation such records 
may not be too helpful, because the 
operation of the new machine may re- 
quire less physical labor, and the method 
of calculating pay on the new machine 
may not be on an incentive basis. 


Because automation may change 
the nature of jobs in the plant and 
require the development of new skills, 
“ability to learn” may become an im- 
portant factor in future seniority 
clauses. In this connection, it is pos- 
sible that collective bargaining agree- 
ments might provide for aptitude 
tests of workers with the scores being 
one guide in the selection of employees 
for new jobs. 

Another area of seniority where 
automation may present problems is 
the provision in many collective bar- 
gaining agreements for granting a 
trial period on new jobs to senior 
employees. These trial period clauses 
may have to be eliminated in an auto- 
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mated plant, for it would put a com- 
pany to needless expense and waste 
of time if every senior employee were 
entitled to a trial period simply be- 
cause of his seniority. Senior em- 
ployees might prove unable to handle 
the new job because of the extensive 
training or knowledge required. Fur- 
thermore, some employers might prefer 
to train young employees from whom 
more years of productive service could 
be expected. In place of the trial 
period, automated companies might 
be willing to allow senior employees 
to prove their ability in off-the-job 
retraining programs. 


As automation develops, the value 
of seniority as a job security factor 
may decrease. For the continuous 
production required of automated 
factories will mean that they must 
operate at full strength or not at all. 
Thus the incidence of temporary lay- 
offs of part of the work force result- 
ing from cut backs in production could 
be sharply reduced. 


There is, of course, an important 
moral consideration in the attention 
that labor and management pay to 
seniority, for the seniority principle 
recognizes that sustained devotion to 
a job gives the worker a certain cla n 
on his job which must not be destroyed 
arbitrarily. 


Retraining and Job Classification 


Turning next to the subject of re- 
training and job classification, possibly 
automation’s most important impact 
will be not on employment but on 
the qualifications and functions of 
employees. Actually, the small amount 
of data presently available indicates 
few cases where factory automation 
per se has substantially raised skill 
requirements for machine operators. 
Nevertheless, most students of the 
subject appear to believe that as auto- 
mation progresses, serious problems 
will be created by the skills that will 
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be required on the part of the labor 
force. The value and complexity of 
the equipment in many plants will 
require more knowledge and judg- 
ment and less physical labor on the 
part of the production worker. New 
jobs will be created such as electronic 
technician, programmer and control 
panel operator. Even the many main- 
tenance men who will be needed to 
keep the automatic equipment in good 
running order will have to have basic 
knowledge of electronics and other 
areas of modern science in order to 
understand what exactly has gone 
wrong with the machinery and how it 
can best be fixed. Thus, we may expect 
not only an increase in the proportion of 
maintenance to production workers, but 
also an increase in their skill. 

Many of the necessary new skills 
can be acquired by members of the 
present labor force, but they will have 
to be retrained. Much of the retrain- 
ing can probably be done prior to the 
introduction of the new equipment by 
establishment of special training plans 
in the plant or by out-of-plant train- 
ing at schools set up for this purpose. 
Government aid—not necessarily fed- 
eral—may have to be enlisted for 
special vocational training of workers 
in new techniques, or unions may set 
up their own systems of classroom 
training entirely apart from any com- 
pany plans. 

Unions have traditionally argued 
that the cost of retraining is a man- 
agement duty, and that the union’s 
only role is to see that management 
provides such retraining. But because 
of the extent and fundamental nature 
of the retraining required by automa- 
tion, unions may have to assume some 
of the cost. Unions may be willing to 
do this if they can prevail on em- 
ployers to maintain the wages of em- 


ployees while they are being retrained, 
and perhaps to pay a certain sum to 
employees who take special courses 
outside of working hours. Paying for 
the cost of retraining programs, and 
providing the employee with sufficient 
income to maintain himself and his 
family while he is being retrained, 
would seem to be a fruitful area for 
labor-management cooperation. 


Wage Structure and Computation 


Another important problem will be 
the impact of automation on the wage 
structure and ways of computing 
wages. Technological change in the 
past has often generated wage con- 
troversies between labor and man- 
agement. 


Under automation it is likely that 
wage controversies will center on 
union efforts to raise wages on the 
new jobs rather than to maintain old 
rates or resist reduction. For one 
thing, the new jobs are likely to re- 
quire more skills than they eliminate, 
and labor will have a valid argument 
that higher skilled jobs should also 
be higher paying. Also, the nature 
of automation is likely to take the 
form of increasing the number of 
machines to be supervised by a worker 
on the job. The new machine may in 
fact reduce the physical effort required 
of the worker, but the nature of the 
change is likely to be viewed as a 
tangible increase in work load and 
thus lead to stronger demands for rate 
increases than in the case of produc- 
tivity increasing changes which assume 
a different form. In this connection, 
it is interesting to note that one Eng- 
lish union has sought “lonesome pay” 
for workers overseeing automated 
processes who are required to handle 
many machines and have little com- 
munication with other workers.’ 





* Karsh, The Meaning of Work in an Age 
of Automation (University of Illinois, Insti- 
tute of Labor and Industrial Relations, 1957). 
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Methods of computing wages, as 
well as wage structure, are likely to 
undergo changes in automatic fac- 
tories. The more automatic production 
becomes, the harder it is to pro- 
vide meaningful incentives for workers. 
Under automation, the old idea of 
greater efforts bringing increased re- 
wards will simply not make sense. 
Individual incentive pay is likely to 
give way to time payment as ma- 
chine-paced jobs eliminate materials 
handling and reduce the control neces- 
sary to achieve high quality of output. 
It is interesting to note that in plants 
which have partially automated, some 
new opportunities for calculating wages 
on an incentive basis have opened 
up.* Yet, on the whole, it would seem 
that the new technology will aid those 
unions, especially in the mass produc- 
tion industries, that have long eyed 
the objective of eliminating incentive 
systems. Of course automation will 
not necessarily mean an increase in 
the skill level of all jobs; and in the 
case of some _ semiskilled workers 
whose jobs are made easier or simpler, 
although not eliminated, there may 
be demands for reductions in wage 
rates. 


Relocation Clauses 


To turn to yet another potential 
problem—the integrated nature of the 
automatic factory and the new skills 
required by automation may lead 
many industries to shift to new geo- 
graphical locations. This shifting may 
occur because of a belief that the pool 
of skilled labor may be larger in the 
new location, or because a company 
that is automating may think it is 
wiser to build an entirely new plant 
closer to raw materials sources than 
to automate an existing plant. What- 
ever the cause of the move, unions 
are likely to seek to have as many 


of the old employees as possible work 
at the new plant and attempt to 
persuade the employer to pay the 
expenses of their relocation. There 
are two strong arguments a union 
might make in pressing for the inclu- 
sion of relocation clauses in the col- 
lective bargaining agreement. One is 
that the company’s willingness to pay 
the costs of relocation will be evi- 
dence of its good faith and indicate 
that it is not simply trying to run 
away from the union. The other is 
that the company should simply add 
the cost of relocating workers to the 
cost of building the new automatic 
plant, thus treating the relocation as 
part of the total capital cost. Clauses 
on relocation will have to be meshed 
with retraining provisions, for even 
if the company is willing to pay for 
the movement of workers, it will want 
to be sure these workers are fitted 
for jobs at the new plant. 


Severance Pay 


Still another collective bargaining 
item that may prove helpful in meet- 
ing the impact of automation is sever- 
ance pay. Severance pay is a device 
for adjusting the conflict between 
society’s interest in technological 
progress and the worker’s claim to 
protection against hardship caused by 
loss of his job. As its name implies, 
it is a sum paid to an employee on 
permanent separation from his job. 
The size of the sum usually depends 
on the length of time the employee 
has worked for the company. Sever- 
ance pay is designed to give the worker 
a cushion to tide him over during the 
period when he is seeking another job. 
Indeed, it might be considered a form 
of private insurance, for the employer 
is, in effect, undertaking to insure 
its employees against the risk of tem- 
porary unemployment between dis- 





* Studies of Automatic Technology No. 1 
(United States Department of Labor, Bureau 
of Labor Statistics, 1955). 
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placement from one job and finding 
another. 


If automation produces only a limited 
amount of unemployment, then sever- 
ance pay clauses may prove an ade- 
quate method of dealing with the 
unemployment that does result. In 
such event, a system of national dis- 
placement insurance, financed in the 
same way as present unemployment 
compensation programs, would not 
seem to be required to help employees 
meet living expenses until they find 
new work. However, if severance pay 
provisions are to meet the problem 
of temporary unemployment, they 
may have to be extended further than 
they presently reach, and certain legal 
problems created by the payment of 
severance pay must be straightened 
out. 

One current problem that may prove 
troublesome in the future is the 
extent to which severance payments 
under collective bargaining agreements 
preclude employees from receiving pay- 
ments under state unemployment com- 
pensation laws. The courts that have 
considered the problem so far have 
gone both ways.* Most of the deci- 
sions turn on the specific language 
of the particular state unemployment 
compensation law involved. Because 
of the great variety in state unemploy- 
ment compensation legislation, the 
best solution to the problem may be 
amendment of the various state stat- 
utes to provide that receipt of one type 
of benefit will not preclude receipt 
of the other. At first glance this might 
seem a difficult way of dealing with 
the problem, but as the pace of auto- 
mation progresses, the receptivity of 
state legislatures to private supple- 
mentation of public unemployment 


benefits might become greater. Much, 
of course, depends upon the gradual- 
ness with which automation becomes 
a reality. But severance pay is an- 
other area where the precepts of the 
moral law deserve consideration, for 
it recognizes that the dignity of the 
individual as well as the good of 
society demand that a man be able 
to support himself and his family 
during the period when he shifts be- 
tween jobs. 


Problems Automation Presents 
to NLRB 

So far I have talked only of auto 
mation’s impact on the collective bar- 
gaining process and of certain areas 
in which the ingenuity of labor and 
management under the guidance of 
the moral law can make a great con- 
tribution and avoid the need for gov- 
ernmental action. Now, I would like 
to consider more briefly some of the 
problems that automation is likely to 
present to the agency of which I ama 
member, the National Labor Relations 
Board. 

Under Section 9(b) of the 
Management Relations Act, the Board 
is charged with the duty of deciding 
the appropriate unit of employees for 
purposes of collective bargaining. 
Over the years, the Board has de- 
veloped a large body of law as to what 
is the appropriate unit and what em- 
ployees properly belong in such a 
unit. The coming of automation may 
require re-examination and modifica- 
tion of much of this law. For example, 
the continuous production schedules 
and integrated processes of automatic 
factories may blur departmental and 
craft lines and require that bargaining 
be pursued on only a plant-wide basis. 


Labor 





*For cases disallowing unemployment com- 
pensation where an employee has _ received 
severance pay, see Kalen v. Director of Divi- 
ston of Employment Security, 136 N. E. 2d 
257 (Mass., 1956), and Bradshaw v. California 
Employment Stabilization Commission, 297 
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P. 2d 970 (Calif., 1956). For a contrary 
result see Industrial Commission of Colorado 
v. Sirokman, 306 P. 2d 669 (Colo., 1957), and 
Ackerson & Western Union Telegraph Com- 
pany, 48 N. W. 2d 338 (Minn., 1951). 





If automation produces an increase in 
the number and kind of skilled workers, 
the Board may be called on to recog- 
nize new crafts and give more atten- 
tion to the separate interests of skilled 
employees. On the other hand, if 
automation brings a dilution of craft 
skills, many of the old craft unions 
may disappear or change in nature. 
The Board may be forced to spend 
considerable time considering the na- 
ture of the work done in particular 
plants so as to reach the wisest con- 
clusion as to the unit appropriate for 
bargaining by such employees. 


Another related problem that will 
probably become more important to 
the Board will be the definition and 
treatment of technical and _ profes- 
sional employees. The Labor Man- 
agement Relations Act defines the 
term “professional employee” and re- 
quires special treatment of the repre- 
sentation rights of such employees. 
With respect to technical employees, 
the Board has long recognized that 
their interests are different from those 
of production employees and has re- 
cently reaffirmed its policy of placing 
them in a unit separate from that of 
production employees.* However, if 
automation substantially increases the 
number of technical employees or re- 
sults in important changes in the 
work of production employees, the 
interests of these two groups may be- 
come quite similar and the Board may 
be compelled to take a fresh look at 
the problem. 


In industries where automation pro- 
ceeds rapidly and labor and manage- 
ment are unable to adjust to the impact 
through collective bargaining, auto- 
mation strikes may result. The Board 
will then be faced with the question 
of whether a strike against the intro- 
duction of automatic machinery is a 





5 Litton Industries of Maryland, Inc., 125 
NLRB, No. 90, Member Rodgers dissenting. 
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protected activity within the meaning 
of Section 7 of the act. Section 7 
guarantees employees the right “to 
engage in concerted activities for the 
purposes of collective bargaining and 
other mutual aid and protection.” 
Over a period of time the Board and 
the courts have developed views on 
what activities are protected by Sec- 
tion 7 and what are not. The stand- 
ards developed by the Board and the 
courts to determine what concerted 
activities are unprotected would seem 
to offer no clear indication as to 
whether an automation strike falls 
into that category, and such a strike 
is not specifically forbidden by Sec- 
tion 8(b) of the act. Aside from legal 
questions, and looking far into the 
future for a moment, what will be- 
come of the strike itself as an effective 
economic weapon of labor in factories 
which can continue production with 
a limited amount of direct labor? This 
question alone could provide the basis 
for an entire evening’s debate and 
discussion. 


that 


Finally, one other problem 
mignt come before the Board in an 
automated economy involves feather- 
bedding and other make-work prac- 
tices which are designed to tax the 


use of the new machinery. In Sec- 
tion 8(b)(6) of the Labor Manage- 
ment Relations Act, Congress made 
it an unfair labor practice for a union 
“to cause or attempt to cause an em- 
ployer to pay any money 
in the nature of an exaction, for serv- 
ices which are not performed or not 
to be performed.” In two cases in 
1953, the Supreme Court virtually 
nullified Section 8(b)(6) by conclud- 
ing from a study of the legislative 
history that this section was intended 
only to prohibit payments where no 
work was done, rejecting any exam- 
ination of the utility or necessity of 
(Continued on page 960) 
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The Alcoholic in Industry 


By WALTER L. DAYKIN 





The alcoholic is called a “sick man,"’ a “half man" and a “hidden man." 
The question is: Must the employer tolerate the alcoholic in industry? 
This article examines NLRB decisions and decisions by arbitrators as 
to what industry has done with the problem drinker. Walter L. Daykin 
is professor of labor and management at the State University of lowa. 





N RECENT YEARS much attention has been focused upon the 
problem of alcoholism in industries. Some studies have dealt with 
the direct and indirect cost to industry of those classified as alcoholics. 
Direct costs include such factors as decline in production, absenteeism, 
tardiness, labor turnover, physical inefficiency, lack of attention to the 
work operations, increase in the accident rate and increased spoilage 


of goods. The indirect costs emphasize the problem of the so-called 
“hidden man” or “half man” who comes to work with a “hangover.” 
This person prevents the maximizing of production and the minimiz- 
ing of industrial costs. It is contended that the “hidden man” does 
little work, performs work of poor quality and has a negative effect 
upon the morale of other employees. 


Other studies have emphasized the control devices to be used in 
the solving of this problem of alcoholism in industry. These devices 
include better selection, full training, adequate compensation, merit 
rating, promotion from within, good supervision and the creation of 
other working conditions which prevent the deterioration of employee 
morale. It is suggested that the employer can mitigate the problem 
of alcoholism in industry if he removes such factors as tenseness, 
confusion, anxiety and frustration, which result in drinking.t This 
article is concerned with the treatment of alcoholics in industry by the 
National Labor Relations Board and by arbitrators. An attempt will 
be made to show when the employer is privileged to discipline em- 
ployees for indulging in alcoholic beverages, both while off duty and 
while on the job. 





*R. M. Henderson and S. D. Bacon, “Problem Drinking: The Yale Plan 
for Business and Industry,” 14 Quarterly Journal of Studies on Alcohol 247-262 
(1953); Harold A. Mulford and Carl E. Waisanen, A Survey of the Alcoholism 
Problem in Iowa, (Committee for Research on Alcoholism, State University of 
Iowa, 1957); The Alcohelic Worker, (National Industrial Conference Board, Inc., 
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In applying rules regulating the 
use of alcoholic beverages by em- 
ployees, it is generally conceded by 
the. arbitrators that these must be 
applied intelligently, nondiscrimina- 
torily and reasonably. These rules 
cannot be used to interfere with or 
regulate the private lives of employees. 
The burden of proof is on the em- 
ployer to demonstrate that there 
is a direct or causal relationship 
between the employee's drinking 
activities engaged in off the com- 
pany’s property and injury or risk 
to the business.?, Consequently, it has 
been decided that under certain con- 
ditions intoxication away from or off 
of the company property on the em- 
ployee’s own time is not a proper 
cause for discharge. This is true 
even if the employee is arrested for 
his behavior—if the conduct was en- 
gaged in away from the place of busi- 
ness, if the drunkenness does not make 
the employee unable to come to work 
and perform his job adequately, if the 
behavior does not cause other em- 
ployees to refuse to work with the 
employee, and if the participating in 
outside drinking does not negatively 
affect the employer's reputation or his 
business.* Also an employer cannot 
legitimately discharge an employee 
for intoxication off the company prop- 
erty during an authorized absence 
because of illness, even though the 
guilty person has been warned previ- 
ously about drinking on the job. 
However, the employer is not respon- 
sible for back pay in such a case, 
because the employee violates a moral 
obligation to remain at home and care 
for his sickness.* Also the National 
Labor Relations Board has held that 
an employee cannot be discharged for 


becoming intoxicated at a company 
picnic on the grounds that such be- 
havior reflects on the company.° 

On the other hand, the employer is 
authorized to discharge bus drivers 
who violate a no-drinking rule either 
on or off duty, especially if they have 
been warned and if they appear in the 
terminal while in the intoxicated state. 
Discharging is justified in such cases, 
even though it is the first offense, 
because such behavior has a negative 
effect upon the company’s business by 
affecting its reputation of safe driving. 
The company has the right to prosper 
and function efficiently; therefore it 
must be privileged to protect its pres- 
tige and public relations. These de- 
pend to a large extent upon public 
confidence in the bus drivers, who are 
entrusted to protect lives and prop- 
erty.° Also it has been considered a 
willful neglect of duty and a just rea- 
son for discharge for an employee to 
be absent from work after a vacation 
because of his being put in jail for 
drunken driving, especially if he has 
been convicted of drunken driving on 
two other occasions and has been 
penalized for drinking on the job.’ 


In adjudicating the problem of dis- 
charge for intoxication or drinking on 
the job, the National Laber Relations 
Board—functioning under the Taft- 
Hartley Act—has been concerned with 
whether or not the discharge is dis- 
criminatory or used as a pretext to 


retard unionism. It has been held 
that it is not discriminatory for the 
employer to fire for drinking and ex- 
cessive absenteeism, for appearing at 
the plant entrance in a highly excited 
condition due to the effects of alcohol 
or for walking off the job and going 





* Pennsylvania Greyhound Bus Company, 18 
L. A. 400 (1952). 

°*W. E. Caldwell Company, 28 L. A. 434 
(1957). 

* Kroger Company, 14 L. A. 102 (1950). 

®> Thermoid Company, 90 NLRB 614 (1950). 
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®* Modern Coach Corporation, 24 L. A. 810 
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18 L. A. 671 (1952). 

* Minneapolis Brewing Company, 23 L. A. 
418 (1954). 
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Discrimination in employment, for 
whatever reason, is bad for the 
country as a whole. It is contrary 
to our traditional principles of de- 
mocracy and private initiative be- 
cause the individual is denied the 
opportunity to utilize his full capa- 
bilities and is deprived of his right 
to be judged as an individual rather 
than as a member of a group. 
—Senator Winston L., Prouty 





on a drinking spree.* Also the em- 
ployer is within his rights, following 
a shutdown, to refuse to re-employ a 
person because of his constant drink- 
ing and his contemptuous attitude 
toward his superiors.® 


The Board, in its determination of 
discrimination in discharge cases for 
intoxication, has been inclined to pre- 
serve the rights of the employer. For 
example, an employer has been privi- 
leged to discharge active union members 
during slack periods of employ- 
ment for excessive drinking and 
tardiness, even though there was some 
doubt about the reasons being pre- 
texts."° Aliso the discharge of an em- 
ployee who was addicted to drinking 
and who had been drunk while on 
duty was not held to be discrimina- 
tory—notwithstanding that the em- 
ployee had been questioned about his 
union activities.’ Furthermore, the 
soard has justified the discharge of 
active union members for drunken- 
ness and absenteeism, regardless of 
the fact that there was a strong sus- 
picion that the employer’s evidence 
and reasons were exaggerated pre- 


texts. The discharge was considered 
legal because there was no evidence 
of the employer’s antiunion attitude ; 
the discharge was spontaneous and 
not timed; the employee’s supervisor 
had attempted on several previous 
occasions to have him released; and 
the employer was suffering economic 
reverses and was required to reduce 
his work force.** 

The circuit courts to which these 
discharge cases were appealed have 
generally sanctioned the Board’s rea- 
soning. For example, the employer is 
functioning within his legal rights to 
discharge drivers who violate the rules 
of the company and the regulations 
of the Interstate Commerce Commis- 
sion, which forbid the use of liquor 
while on duty. The employer can 
discharge employees who are appar- 
ently drunk and refuse to report for 
work and workers who 
have a bad absentee record and are 
caught drinking on the job after being 
properly warned."* 


also union 


In dealing with the problem of dis- 
charge for drinking on the job, the 
Board has ruled that discharge is dis- 
criminatory if drunkenness is used as 
a pretext—to retard the growth and 
development of unions—and is not the 
real reason for the severance of em- 
ployment relations. For example, 
discharge is often considered discrim- 
inatory—that is, not due to drinking 
but to union activities—if the em- 
ployer is inconsistent relative to the 
main reason for the discharge, and if 
the employer has expressed a bitter- 





*E. Brooke, Mattock, Inc., 86 NLRB 136 
(1949); Golden Turkey Mining Company, 34 
NLRB 760 (1941); Poe Machine and En- 
gineering Company, Inc., 107 NLRB 1372 
(1954); Metallic Building Company, 98 
NLRB 386 (1952); Hill and Hill Truck Line, 
Inc., 120 NLRB 101 (1958). 

* Sewell Manufacturing Company, 72 NLRB 
85 (1947). 

” Hershey Metal 
NLRB 695 (1948). 


Products Company, 76 
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"Shawnee Milling Company, 82 NLRB 
1266 (1949). 

" Haberle Engineering and Manufacturing 
Company, 122 NLRB 372 (1958). 

™ NLRB v. United States Truck Company, 
Inc., 5 Laspor CAses § 60,877, 124 F. 2d 887 
(CA-6, 1942). 

“ NLRB v. Times-Picayune Publishing Com- 
pany, 6 Lapor Cases § 61,102, 130 F. 2d 257 
(CA-5, 1942); NLRB v. Denton, 27 Lapor 
Cases § 68,852, 217 F. 2d 567 (CA-5, 1954). 
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ness toward unionism and has failed 
to discipline the employees involved 
for such conduct until they have be- 
come interested in union activities.’® 
Also, discharge of truck drivers has 
been considered to be discriminatory 
—or due to unionism and not because 
of drunkenness on the job—if the em- 
ployer states at the time of the firing 
that the reason is for union participa- 
tion, if no evidence is presented show- 
ing that the occasional drinking inter- 
fered with the employee’s work, and 
if other employees with comparable 
records have not in any way been 
disciplined.*® 


Furthermore, discharge may be 
ruled to be in violation of the law if 
workers are fired for drunkenness on 
the job—if the employer has threat- 
ened discharge if the union won an 
election, if the discharge takes place 
shortly after the union wins the elec- 
tion, if the drinking does not affect 
negatively the performance and qual- 


ity of work, if the employer has per- 
mitted employees to come to work 
with liquor on their breath or has 
tolerated on-the-job drinking and has 
never warned the employees or disci- 
plined them before for such behavior.** 


The Board has not permitted dis- 
charge of a prominent union member 
for alleged drinking on the job during 
the rest periods, even though the 
employer thought the drinking took 
place. The evidence proved that the 
employee did not engage in drinking, 
and that belief is not a legitimate 
cause for discharge but is only a pre- 
text. The real reason for the dis- 
charge was to retard unionism by 
getting rid of an active union advo- 


cate."* Neither does a long police 
record of convictions for drunkenness, 
prior to the firing, justify severance 
of employment for participation in 
union activities.” 


It is generally recognized in the 
area of arbitration that the employer 
has the right to prevent the drinking 
of liquor during working hours and to 
discipline the employees who violate 
the rule. However, the imposition 
of the supreme penalty or discharge 
is not always accepted by arbitrators. 
The severity of the punishment or 
discipline must be determined by the 
various factors in the case. These 
include the philosophical concepts of 
justice and the concept of fair dealing 
accepted in the industry and the com- 
munity. On the basis of this reason- 
ing, young short-service employees 
are allowed to be discharged for be- 
coming partially intoxicated on the 
job if there are no mitigating factors 
involved. However, to discharge an 
elderly employee with a good work 
record for indulging in drinking on a 
nonregular workday has been con- 
sidered to be too severe.”° 


As indicated, arbitrators—in their 
determination of the severity of the 
penalty to be imposed for drinking 
while at work—put much emphasis 
upon the mitigating or extenuating 
circumstances present in the case. In 
dealing with the matter of discharge 
for intoxication, arbitrators in general 
demand that any evidence of intoxica- 
tion must be adequately and suff- 
ciently substantiated, or that the 
evidence must prove or support a 
finding of intoxication.” In other 
words, the employer must prove his 





* Elwood M. Jenks, 81 NLRB 707 (1949). 

*E. B. Law and Son, 92 NLRB 826 
(1950). 

“Wagner Iron Works, 104 NLRB 445 
(1953); Marsden. Manufacturing Company, 
106 NLRB 1335 (1953). 

** Langlade Veneer Products Corporation, 
118 NLRB 985 (1957). 
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* Wagner Iron Works, 106 NLRB 675 
(1953). 
* Atlas Press Company, 9 L. A. 810 (1948). 
* Republic Oil Refining Company, 2 L. A. 
305 (1946); Griggs, Cooper and Company, 


11 L. A. 195 (1948). 
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| hold every man a debtor to his 
profession, from the which, as men 
of course do seek to receive counte- 
nance and profit, so ought they of 
duty to endeavor themselves, by way 
of amends, to be a help and orna- 
ment thereunto. -——Bacon 





case. For example, a company could 
not discharge a bus driver, who came 
to his job on occasions in a condition 
that indicated that he had been drink- 
ing or taking some drug, for being 
an unsafe driver. The evidence proved 
that the discharge was based exclu- 
sively upon suspicion. The employee 
had a long record of safe and careful 
driving, no rider had made any com- 
plaint about him, and the company 
did not investigate his driving or sub- 
ject him to a medical examination to 
check his physical condition. Conse- 
quently, the discharge was not based 
upon just cause.”” 

If an employee is discharged for 
coming to work in an intoxicated con- 


dition, this is the principal charge and 


must be substantiated. The employer 
cannot discharge for having a poor 
work record and an excessive absentee 
and tardiness record due to drinking, 
unless the principal and immediate 
reason for the severance is proven.” 
If a contract gives the employer the 
prerogative to summarily discharge 
for stated specific reasons— one of 
which includes excessive indulgence 
in alcoholics during working hours— 
then the employer is not permitted to 
fire an employee for drinking before 
coming to his job unless such drink- 
ing interferes with his productivity, 
because such a right was not granted 
in terms of the contract.** Also, if the 
contract authorizes discharge for in- 
sobriety and requires plant rules to 


be posted, the employer who fails to 
respect the posting requirements can- 
not discharge an employee for drink- 
ing on the job. The reasoning of an 
employer that the rule had been invoked 
on several occasions and that all em- 
ployees were familiar with the rules 
was rejected. The employer is re- 
quired to develop a consistent warn- 
ing system before he is allowed to 
discharge persons for repeatedly com- 
ing to work under the influence of 
liquor. The warning may eliminate 
the problem by calling attention to 
the serious effects of such behavior.” 


When any employer establishes a 
rule against reporting for work under 
the influence of liquor, he is required 
to acquaint his employees with the 
meaning of “under the influence.” 
While the employer is not limited by 
the legal definition of intoxication, he 
cannot base discharge upon less inclu- 
sive definitions than those controlling 
in the state courts without explaining 
the matter to his employees.** In 
adjudicating this problem, it has been 
held that an employee whose blood 
alcohol test was .19 per cent could 
not be discharged, even though many 
states accepted a blood alcohol rating 
of .15 per cent or more as conclusive 
evidence of being under the influence 
of liquor. It was reasoned that the 
medical authorities had warned against 
accepting the blood alcohol test rating 
as a conclusive index of intoxicatton 
without the consideration of other 
symptoms. The accused employee 
could perform his work as efficiently 
as ever, and he demonstrated no other 
clinical symptoms of intoxication- 
that is, he showed no abnormal face 
coloring, eye dilation, unusual actions 
or abnormal walking and turning. It 
was also proven that the employee 





* Wesson Company, 12 L. A. 386 (1949). 

* Magnavox Company, 29 L. A. 305 (1957). 

* Hudson Restaurant, 15 L. A. 616 (1950). 

* Keystone Box Company, 18 L. A. 336 
(1952). 
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* Tubular Rivet and Steel Company, 8 L. A. 
97 (1947). 

* Lockheed Aircraft Corporation, 28 L. A. 
829 (1957). 





was a heavy drinker and could main- 
tain or tolerate a higher blood alco- 
holic concentration without becoming 
intoxicated.** 


Discharge is often considered too 
severe and is commuted to a layoff 
or suspension if the employer has 
tolerated the employee’s misconduct, 
and if drinking during working hours 
is a common practice in the industry.” 
Discharge for being under the influence 
of liquor has been commuted to dis- 
ciplinary layoff if the intoxicated con- 
dition may have been caused by a 
drug taken for nervousness. The same 
applies if the guilty employee has an 
otherwise unblemished record, if there 
is no substantial evidence presented 
that he brought the liquor into the 
plant and if the no-drinking rule fails 
to make discharge the only penalty 
for violation—but provides for dis- 
ciplinary layoffs to discharge. 

Discharge was considered too severe 
a penalty for employees’ reporting 
late for Saturday overtime work in 


what appeared to the employer to be 
a state of intoxication. There was no 
evidence that the employees had been 
drinking that morning, all of them 
had good work records, and the dis- 
charge did not occur until one week 


after the incident occurred. However, 
the employer could suspend the em- 
ployees because they came to work 
late in a hangover condition.*® 

A company has been permitted to 
suspend, but not discharge, an em- 
ployee who failed to perform his job 
adequately, who walked unsteadily 
and who had alcohol on his breath. 


Discharge was considered too severe 
because he had not been proven to 
be intoxicated in terms of the common, 
or legal, meaning of intoxication, and 
the employer relied upon the testi- 
mony of two witnesses who disliked 
the grievant personally. However, the 
evidence demonstrated that the em- 
ployee’s inclination to work, if not 
his ability to do his job, had been 
affected negatively by the alcohol that 
he had consumed.** 


Furthermore, an employee who had 
violated a three-consecutive-working- 
day absentee rule because of his 
drinking could be disciplined but not 
discharged, because no warning had 
been given to him and other offenders 
with worse work records had not been 
discharged.” 

An employer was not justified in 
denying severance pay to an employee 
who was discharged for reporting to 
work late in an intoxicated condition. 
The contract granted the employer 
the right to deny such pay to em- 
ployees discharged for gross miscon- 
duct. The arbitrator considered the 
employee’s prior difficulties with drink- 
ing, his work record and the effect of 
his behavior upon the company’s busi- 
ness and employee morale. He de- 
cided that the coming to work after 
drinking alcoholic beverages was not 
gross misconduct.” 

An employer is also justified in dis- 
ciplining an employee exclusively on 
the basis of a guard’s report that he 
was intoxicated and was refused en- 
trance into the plant.** One employer 
was privileged to lay off all employees 





* Kaiser Steel Company, 31 L. A. 832 
(1958). 

*4. I. Namms ard Son, 7 L. A. 704 
(1947); Western Express Company, 10 L. A. 
172 (1948). 

” Brinks, Inc., 19 L. A. 724 (1953); 
McInerney Spring and Wire Company, 21 
L. A. 80 (1953); Safeway Steel Scaffolds 
Company of Georgia, 38 L. A. 14 (1959). 


* South Penn Oil Company, 29 L. A. 718 
(1957). 

* Chisholm-Ryder, 28 L. A. 885 (1957). 

“ Post Publishing Company, 24 L. A. 173 
(1955). 

* Jones and Laughlin Steel Corporation, 19 
L. A. 674 (1952). 
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on the production line for drinking 
on the job, even though some con- 
tended that they had not indulged. 
It was recognized that no group should 
be disciplined for the illegal acts of 
a few, but there was no evidence pre- 
sented to prove that any employee on 
the line was innocent.* An arbitrator 
upheld an employer’s right to suspend 
a worker for reporting on the job 
under the influence of liquor; this 
employee had been sent home for the 
same offense on two other occasions, 
without protesting, because he refused 
to take a sobriety test from the com- 
pany doctor. Consequently, he failed 
to meet the burden of proof of his 
innocence or guilt.” 


On the other hand, in adjudicating 
the question of discharge for drinking 
on the job, or tor reporting for work 
in an inebriated condition, arbitrators 
have often decided that discharge is 
justifiable. For example, if the con- 
tract prohibits drinking on the job, 


or provides for discharge for just 
cause, intoxication is considered a vio- 
tion of the contract and a just cause 


for discharge. Especially is this the 
case if the guilty employee is func- 
tioning in a job where danger to him- 
self or others is involved. The fact 
that the company fails to discover 
other employees guilty of a comparable 
offense is considered immaterial.* 
Drinking on the job is considered a 
dischargeable offense in terms of the 
contract if the employee has been 
warned, and if the person involved 
has a job which makes him respon- 
sible for the safety of equipment and 
employees.** 


Even though the contract limited the 
right to discipline for just and sufh- 
cient cause by requiring the posting 
of company rules and regulations, a 
company was permitted to fire a truck 
driver who became intoxicated during 
working hours, even though no rules 
were posted and the company had 
condoned drinking on the job. While 
the failure to post. the rules weakened 
the company’s case, the state law pro- 
hibited driving while in an intoxicated 
condition, and no driver could be 
made immune from discharge for such 
an offense because of the failure to 
publicize the rules.* 

Also it has been established that 
the employer can discharge for the 
violation of rules which permit the 
immediate severance of employee re- 
lations for intoxication or the use of 
intoxicants on company premises and 
company time.*” The formulation and 
enforcement of such rules come with- 
in the rights of management. Espe- 
cially is this true if the guilty party 
has been warned, and if the violation 
of the no-drinking rule interferes with 
the performing of his normal duties 
or creates an unnecessary hazard." 

While an employer is generally re- 
quired to administer the rule in a 
nondiscriminatory fashion, or to con- 
sistently enforce the regulation,*? an 
employer has been privileged to dis- 
charge a powerhouse employee for 
appearing for work in a drunken 
condition, even though the penalty 
for the violation of the rule was less 
severe in other sections of the plant, 
because of the greater danger to the 





* Standard Steel Spring Company, 16 L. A. 
317 (1951). 

* Fruchauf Trailer Company, 29 L. A. 362 
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* Fulton Glass Company, 10 L. A. 75 
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292 (1947). 
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safety of other employees in the 
powerhouse division of the plant.** 


Often arbitrators have contended 
that the chronic use of alcohol makes 
an employee an undesirable worker, 
and that, consequently, the employer 
is functioning within his rights when 
he resorts to discharge in such cases. 
The employer can fire a chronic user 
of alcoholics if it makes him unfit to 
perform his job duties, even though 
the union contends that there is a 
causal relationship between the ex- 
cessive drinking and a previous on- 
the-job injury, and that the employer 
is attempting to escape from or avoid 
his pension obligations.** It is con- 
sidered a legitimate reason for dis- 
charge if an employee reports for 
work in an intoxicated condition or 
if he is absent excessively because 
of drinking. Such activities make the 
employees involved undesirable for 
continued employment.*® Also, an em- 
ployer was held to be justified in 
firing a commercial representative for 
reporting for work smelling of liquor, 
even though he was not intoxicated 
and did not neglect his work, because 
he had to associate with female em- 
ployees and meet the public. His 
condition would have been offensive 
and would have negatively affected 
the company’s relations with its cus- 
tomers and other employees.* 


Conclusion 


This brief survey and analysis of 
the decisions rendered by the National 
Labor Relations Board and the arbi- 
trators definitely reveals that the em- 
ployer is granted much disciplinary 
power in cases involving intoxication. 
Both of these adjudicating groups 
have required that rules regulating 
the use of alcoholic beverages must 


be applied intelligently, nondiscrimina- 
torily, and in a manner not to inter- 
fere unnecessarily with the private 
lives of the employees. Management 
can discharge an employee for drink- 
ing off company property on his own 
time if such drinking interferes with 
the efficient plant operations by caus- 
ing absenteeism; if it makes the em- 
ployee unable to perform his job 
adequately ; and if it causes employee 
friction in the plant and affects the 
employer’s reputation or his business 
negatively. 


The National Labor Relations Board, 
in adjudicating the question of dis- 
charge for drinking on the job, has 
been concerned with the question of 
whether or not the engaging in the 
drinking of alcoholic beverages was 
the real reason for the discharge or 
whether it was used as a pretext to 
defeat unionism. If such behavior 
does affect production negatively, or 
results in bad labor relations, the 
employer is justified in discharging 
the guilty parties. 


Arbitrators have been quite liberai 
in allowing the employer to determine 
the type of employees that he desires 
to work in the plant. The employer 
is justified in penalizing employees 
for drinking liquor during working 
hours. However, the employer is re- 
quired to prove his case in terms of 
sufficient evidence. The severity of 
the discipline is determined by such 
factors as the philosophical concepts 
of justice and the concept of fair deal- 
ing accepted in the community and 
the industry. 

This study definitely reveals that 
efficient management is not required 
to tolerate the “half man” or the “hid- 
den man” in industry. [The End] 
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Are Cost-of-Living 
Escalator Clauses Inflationary? 


By DUDLEY W. JOHNSON 





This article analyzes the economic experience of Denmark and Australia 
in regard to escalator clauses causing inflation. The author, associate 
professor in the Department of Accounting, Finance and Statistics of 
the University of Washington, discusses these countries because they 
have used these clauses for many years without such clauses acceler- 
ating the then existing rate of inflation. Other forces were involved. 





N A RECENT ARTICLE in this JourRNAL, Professor Jules Back- 

man, analyzed the use of wage escalators in various economies.’ 
As the author implied, a central question posed by the index regulation 
of wages is whether such a wage-fixing arrangement contributes to 
inflation. I would gather by the tone of Professor Backman’s remarks 
that he feels that, under certain conditions, wage escalation is infla- 
tionary in impact. To avoid having the preceding sentence misinter- 
preted by seemingly ascribing this viewpoint on the impact of wage 
escalators on prices only to Professor Backman, it must be immediately 
noted that he is by no means alone in this belief; similar viewpoints 
are included in the works of many other distinguished economists.’ 


Many reasons are given for the inflationary effects of escalator 
clauses, but all of them are related to, or result from, the unusual 
frequency and the character of escalated wage payments—the decreased 
flexibility of wage resulting from collective bargaining agreements is 
somewhat restored. Under fixed wage scales, short-term stability of 
wages is the usual case. Of interest on this point is an observation 
made by the staff of the Board of Governors of the Federal Reserve 
System, stating that in 1956-1957 “the economy” was “in the grip of 
an active wage-price spiral” and implying that effective anti-inflationary | 





*Jules Backman, “Cost-of-Living Escalator Clauses—Here and Abroad,” 
10 Lapor LAw JourNAL 615-622 (September, 1959). 

* Cf., for example, M. W. Reder, “The Significance of the 1948 General Motors 
Agreement,” The Review of Economics and Statistics, February, 1949, at p. 9; 
Bent Hansen, “Fiscal Policy and Wage Policy,” /nternational Economic Papers 
No. 1 (New York, The Macmillan Company, 1951), at p. 68; L. G. Reynolds, 
“Wages in the Business Cycle,” 13 American Economic Review 97-98 (May, 1952); 
E. Norse, “Address Before the Tanners Council of America, May 25, 1956,” 
New York Times, May 26, 1950, at p. 39; and the Report on Cooperation Problems 
in Denmark’s Economic Policy, published by the committee on December 14, 
1955, by the finance minister in pursuance of the Félketing decisicn of November 
25, 1955. 
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TABLE 1 


Some Indicators of the State of the Danish Economy, 1945-1957 


(1) 


National 


Year Product * 


(2) (3) 


Cost-of- 
Living 
Index ® 


Industrial 
Production » 


Real 
Wages » 


Wage 
Index ». ¢ 





14.0 
15.3 
17.1 
18.6 


19.6 
22.2 
23.2 
24.5 
26.4 
27.7 
28.6 
30.3 
32.8 
_- 


1945... 
1946 
1947... 
1948... 
1949. 
1950 
1951 
1952 
1953 
1954 
1955... 
1956 
1957 
1958 


95 79 83 57 
95 88 92 78 
97 93 96 90 
100 100 100 100 
101 105 104 106 
107 110 103 119 
119 121 102 120 
123 130 106 114 
123 135 110 119 
123 141 115 124 
129 148 115 129 
135 158 117 139 
140 168 120 147 
144 175 121 153 


Source: International Monetary Fund, International Financial Statistics. 


® Billions of kroner. 


> 1948 = 100. These were linked by making the new series (1953 = 100) comparable to the old in 1952. 





monetary policy was hindered by “the 
growing tendency throughout the 
economy after mid-1956 to hedge 
against inflation by incorporating in 
longer term contracts escalator clauses 
for higher wages and other costs, and 
the consequent speeding up of the 
wage-price spiral.” * It is the thesis 
of the present paper that viewpoints 
of this kind are incorrect—that escala- 
tion does not intensify any given 
inflationary process or inhibit counter- 
inflationary measures. 


To support this proposition, an 
analysis is offered of several econ- 
omies which have experienced wide 
coverage of the index regulation of 
wages—that is, the present paper is 
an empirical study of the relative 
importance of escalator clauses in the 
inflationary process as compared to 


other forces for the Australian and 
Danish economies. America’s experi- 
ence with escalators will be discussed 
in a very cursory manner. No atten- 
tion will be given to the institutional 
setting in these economies surround- 
ing the wage-fixing arrangement of 
escalator clauses. The article by Pro- 
fessor Backman adequately performs 
this function. 


Denmark's Experience 
with Escalation: 1945-1955 * 


Time sequence of cost-of-living 
index.—As Professor Backman points 
out, almost the whole labor force— 
this includes not only wage earners 
but also civil servants, pensioners and 
salaried people—is covered by escala- 
tor agreements. In 1947 the cost-of- 
living index began to rise (Table 1), 





* Comments by the staff of the Board of 
Governors of the Federal Reserve System 
on the report Federal Reserve Policy and 
Economic Stability, 1951-59, by Dr. Asher 
Achenstein of the Legislative Reference 
_ Series of the Library of Congress, at p. 85. 
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*This section draws on a portion of the 
ideas and data developed in the author’s 
article entitled “Wage Escalation and In- 
flation in Denmark: 1945-1955,” in The 
Journal of Political Economy, April, 1960. 
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(9) 
Money 
Supply * 
(Currency 
& Deposit 
Money) 


(8) 
Wholesale 
Prices 
for Export- 
Type 
Goods » 


(7) 
Wholesale 
Prices 
for Import- 
Type 
Goods ” 


(6) 


Wholesale 
Prices 
Domestic ” 


(10) (11) 
Government 
Deficit 
(—) or 
Surplus ¢ 


Income 
Velocity 
of Money 





81 67 
78 64 
89 81 
100 100 
99 99 
114 95 
156 105 
149 109 
134 104 
137 103 
141 104 
146 108 
148 104 
141 102 


© Hourly earnings (money wages). 
« Millions of kroner. 


NSNN™N NI SJ 
— OA uw wl 


\o 


1.71 —325 
1.92 21 
2.38 1135 
2.78 — 29 
3.06 -Q- 

3.41 31 
3.36 —127 
3.40 — 348 
3.52 140 
3.79 141 
3.81 - 53 
3.99 134 
4.15 —144 
—O- 162 





with a total 1945-1950 increase of 
approximately 13 per cent. The 1950- 
1951 period is significant as the price 
index rose approximately 11 per cent 
—by far the biggest jump in any 
single year. A period of striking 
stability occurred from 1951 through 
1954, and an increase again thereafter 
—the 1958 index involving an 18 per 
cent increase over the period 1951-1954. 


Import and export prices.— Between 
1950 and 1951, there occurred a big 
jump in the import price index— 
virtually a 37 per cent price—and a 
substantial rise—1l1 per cent—in the 
cost-of-living index. Although import 
prices dropped between 1951 and 1953, 


they rose upwards after 1953—along 
with the cost of living. Rising costs 
associated with increases in external 
prices can be judged an important 
element in general price movements 
for the years 1949-1951 and 1954-1957. 
For those years the magnitude and 
impact (as roughly measured by the 
ratio of imports to national income, 
which was approximately 39 per cent 


Escalator Clauses 


for these intervals) of higher costs of 
imports seem to be closely related to 
the upward shifts in the price level 
in Denmark. Under these conditions, 
the wage increases that have occurred 
—escalated and nonescalated—reflect 
monetary pressures. 


Components of wage increases.— 
Did wage escalation reinforce and 
intensify the inflationary pressures 
operating in the system by accelerat- 
ing the inflation rate? 

Table 2 (pages 894-895) presents, 
for the 1945-1951 period, a detailed 
analysis of the extent and composition 
of wage increases. Throughout the 
complete period from 1945 to 1951, 
nonescalated wage increases in every 
quarter were of a much larger magni- 
tude than escalated wage increases. 
This clearly shows that escaiator 
clauSes did not accelerate the rate of 
inflation. Escalated wage increases 
did not keep up with demand factors. 
Table 2 shows succinctly the behavior 
of wage changes from 1947 to 1955. 
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TABLE 2 
Wages for Workers in Crafts and Industries in Denmark, 1945-1951 


Part A: Skilled Male Workers 
Increase Since 4th Quarter 1945 





of Which 





Retail Price 
Index Average Automatic 
4th Quarter Hourly Wage Other 
1945=100 Earnings Total Increases Increases * 


ore ere pct. ore ore 
1945 4th Qtr..... . 100 274 
1946 Ist Qtr. 100 
(SIC ai eames 
3rd Qtr. ee ae 
Le: a ers 100 
Ist Qtr. a an 
2nd Qtr... 102 
Sao 102 
4th Qtr. 103 
1948 Ist Qtr... 
2nd Qtr. 
3rd Qtr. et : 
4th Qtr. 5 342 
1949 Ist Qtr. 339 
2nd Otr. 7 344 
3rd Otr. ‘ 345 
4th Qtr. 5 351 
1950 Ist QOtr.... 346 
2nd Qtr. 361 
3rd Qtr. 364 
4th QOtr.... 374 100 
Ist Qtr. 376 102 
2nd Qtr. 382 118 
3rd Qtr. 26 (400)” (126 
4th Qtr. (410)” (136 
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: Unskilled Male Workers 


1945 4th Qtr. Ree elt 236 

1946 Ist Qtr... 236 
2nd Qtr... . 99 246 
3rd Otr. 252 
4th Qtr..... ee 254 
Ist Qtr. 256 
2nd Otr. 256 
3rd Qtr.. 5S seis 263 
4th Qtr. : 267 
Ist Otr. ( 267 
2nd Qtr. e 280 
3rd Qtr. 5 282 
4th Otr. 5 284 
Ist Qtr. 286 
2nd Qtr. 7 292 
3rd Otr. 5 29] 
4th Qtr. : 293 
Ist Qtr. 291 
2nd Otr.... 305 
3rd Otr. 307 
4th Qtr. 313 
Ist Qtr. 217 x 31% 
2nd Otr. 334 98 41,5 45 
3rd Otr. (340)” (104 44,1)” 50 
4th Qtr.... (355)” (119 50,4)? 60 
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Part C: Women 
Increase Since 4th Quarter 1945 





of Which 
Retail Price ee oo 
Index Average Automatic 
4th Quarter Hourly Wage Other 
1945=100 Earnings Total Increases Increases * 
ore ore pet. ore ore 


1945 4th Qtr. 100 165 
1946 Ist Qtr. 100 166 
2nd Qtr. 99 174 
3rd Qtr. 99 177 
4th Qtr. 100 
Ist Otr. 100 
2nd Otr. 102 
3rd Qtr. 102 
4th Qtr. 103 
Ist Qtr. 103 
2nd Otr. 103 
3rd Qtr. 105 
4th Otr. 105 
1949 Ist Qtr. 107 
2nd Otr. 107 
3rd Qtr. 105 
4th Qtr. 105 
1950 Ist Otr. 108 
2nd Otr. 111 
3rd Qtr. 111 226 
4th Qtr. 114 229 
Ist Qtr. 119 233 
2nd Qtr. 122 244 2 a 
3rd Otr. 126 (250)° ( 85 -51,5)° . (52,0)° 
4th Qtr. i27 (255)” (90 54,5)? (50,4)” 


Source: Vdvaeget, Vedronde, ‘‘Lonregneving Efter Pristallet,’’ Redegoralse Afgivet til Finans- 
minis Teven Den, 15 February 1952 (Kobenhavn, Bianco Lunos Bogtry Krel, 1952), p. 10. 

* The figures give the amount of increase in the average hourly earnings if the hourly earn- 
ings were increased percentage wise after the index. It is assumed that wages are escalated when 
the price index increases six points. 

> The figures in parentheses are estimates. 
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A very interesting phenomenon re-_ tractual or cost-of-living settlements, 
vealed in Table 3 is the creation of a showing that a significant portion of 
“wage drift’—a substantial rise in the wage determination process took 
hourly earnings unaccountable by con- place outside the confines of collective 





TABLE 3 


Components of Increase in Average Hourly Earnings 
{ore per hour) for Men in Industry in Denmark 
Cost-of-Living General Wage Other 
Period Compensation Settlement (‘‘wage-slide’’) 
1947-1949 5 10 18 
1949-1951 7 8 
1951-1953 2: . 13 
1953-1955 : 17 
1947-1955 : 56 
Of which: 
Skilled 78 
Unskilled 42 144 


Source: A Lund, ‘‘Spontan og Autonom Lonstigning,’’ Festskrift, til Jorgen Pederson, Aarhus, 
1951. The figures refer to changes between the second quarters of the years indicated. 
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agreements. Such a phenomenon in- 
dicates a situation of excess demand 
for labor, that is, inflation. 


Australia's Experience 
with Cost-of-Living 


Escalator Clauses: 1945-1952 


Comprehensive automatic wage esca- 
lation was in operation in Australia 
from December, 1951, to September, 
1953, when it was suspended indefi- 
nitely for workers under federal awards 
by Australia’s supreme arbitral body 
-——the Commonwealth Court of Con- 
ciliation and Arbitration. During this 
period, the court had regularly used 
the system of automatic quarterly 
cost-of-living adjustments in federal 
awards relating to the basic wage.° 
When the index regulation of wages 
was used in Australia, it applied to all 
the wage and salaried workers cov- 
ered by federal awards, except those 
for whom specific legislation was pro- 
vided. Up until 1952, approximately 
90 per cent of the wage employees 
had their wages escalated. The quan- 
titative importance of the escalated 
portion of total wage payments was 
quite substantial. For example: The 
average weekly earnings of males in 
1951-1952 were £13.65. The basic 
wage in six capital cities was £10.04.° 
A rough approximation of the rela- 
tionship between total wages that are 
escalated and those covered by escala- 
tion (90 per cent of wage employees) 

£10.04 
is — = 74 per cent. Therefore, 


£13.05 


the total escalated portion of the ag- 
gregate wage bill in Australia during 


1951-1952 was 74 per cent of 90 per 
cent, or some two thirds of the total 
wage payments. This means, for ex- 
ample, that if the price index rose 10 
per cent, the 10 per cent escalated 
increase in the basic wage would in- 
crease the total wage payments in the 
economy by approximately 6624 per 
cent. As can be seen from this, esca- 


lated wage increases in the Australian 
economy, when the in¢ex regulation of 
wages was being used, were’significant. 


Basic wages in Australia, general. 
—Basic wages in Australia are fixed 
by various industrial tribunals operating 
under commonwealth and state arbi- 
tration acts, and they are varied from 
time to time according to changes in 
the constitution of the family unit— 
and, until recently, to changes in the 
cost of living.’ The basic wage is 
defined as “the minimum to be awarded 
to unskilled labourers on the basis of 
‘the normal needs of an average em- 
ployee regarded as a human being living 
in a civilized community’ ee 
In the industrial legislation necessary 
for the administration of the regula- 
tion of wages, provision is made for 
the tribunals appointed under the acts 
which are to determine the basic rates 
of wages to be paid to adult unskilled 
workers. Each wage board determines 
the rate of wage to be paid to the 
unskilled worker when the determina- 
tion of an industry or calling is under 
review. Wage boards are required to 
adopt commonwealth award rates and 
conditions. The jurisdiction of the 
Commonwealth Arbitration Court is 
governed by the constitution. In 1900 
the Australian Federal Constitution 
“gave to the Federal Parliament power 





°*The typical wage rate in Australia is 
composed of the basic wage plus additional 
increments for differences in skill, etc. A 
more detailed explanation regarding Australia’s 
wage rate is presented in the next section. 

°H. P. Brown, Statement before the 
Commonwealth Court of Conciliation and 
Arbitration in the Basic Wage Case, 1952- 
1953, at p. 78, 
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*The writer would like to thank the 
Australian News and Information Bureau, 
Department of the Interior of the Common- 
wealth of Australia, for making available 
some unpublished material on which part 
of this section is based. 

*H. B. Higgins, “A New Province for 
Law and Order, II,” 32 Harvard Law Re- 
view 192 (January, 1919). 
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TABLE 4 


Movements in Wages 


Index 1945-46 = 100 
Average Award Basic 
Earnings Wages Wage 

1000 1000 1000 
1037 1049 1065 
1164 1151 1140 
1322 1293 1242 
1451 1411 1353 
1742 1655 1624 
2145 2052 2084 


1945-46 
1946-47 
1947-48 
1948-49 
1949-50 
1950-51 
1951-52 
1950-51 
Sept. Otr. 
Dec. Otr. 
Mar. Otr. 
June Qtr. 
1951-52 
Sept. 
Dec. 
Mar. 
June 
1952 
Sept. 
Dec. 


1425 
1532 
1733 
1806 


1588 
1650 
1815 
1915 


1491 

1609 
1736 
1817 


2020 
2129 
2183 
2249 


1915 
2014 
2167 
2172 


1920 
2042 
2149 


2225 


Qtr. 
Qtr. 
Otr. 
Qtr. 


2336 
2388 


2305 


2354 


Qtr. 
Qtr. 


2237 
2295 


% Increase over Previous Year 


‘‘Real Wages”’ 
Average Award 
Earnings Wages 

1000 1000 

1014 1026 
1069 1057 
1106 1084 
1112 1081 
1169 1111 
1174 1123 


Basic 
Wage 


Award 
Wages 


Average 
Earnings 


— 
oeNw 


. = . 
— ms SIAN SU 


Nh 
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1076 
1110 
1149 
1124 


1146 
1139 
1201 
1185 


1117 
1118 
1139 
1117 


1179 
1182 
1180 
1156 
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1133 
1160 


16.8 
14.0 


1168 
1190 


14.1 
10.6 


Source : H. P. Brown, Statement cited at footnote 6, Table XXXII. 





to make laws with respect to ‘concilia- 
tion and arbitration for the presentation 
and settlement of industrial disputes 
extending beyond the limits of any 
one state.’”’® 


In actual operation, the court stipu- 
lates a commonwealth basic wage, 
and this basic wage is used as the 
basis for all awards by the court in 
the exercise of its jurisdiction. When- 
ever a new basic wage is declared by 
the court, the awards that already 
have been made in the settlement of 
all interstate industrial disputes are 
reopened and adjusted accordingly. 
These various tribunals also deter- 


mine, in addition to the basic wage, 
what is known as the secondary wage. 
The secondary wage is defined as “the 
extra payment to be made for trained 
skill or other exceptional qualities 
necessary for an employee exercising 
the function required.” The term 
minimum wage is used to express the 
lowest rate payable in a particular 
industry, and is either equal te, or 
greater than, the basic wage. 
Movement of wages and prices: 
1945-1952.'°—Table 4 shows how much 
of the total wage increases from 1945 
to the beginning of 1952 can be at- 
tributed to escalation, and how much 





°H. B. Higgins, “A New Province for 
Law and Order: Industrial Peace through 
Minimum Wage and Arbitracion,” 39 Har- 
vard Law Review 13 (November, 1915). 

* Unless stated otherwise, the empirical 
data presented in this section dealing with 
Australia were made available to the present 
writer by Australia’s representative to the 
International Monetary Fund. The data 
were used by Mr. H. P. Brown in his 
Statement before the Commonwealth Court 
of Conciliation and Arbitration in the Basic 
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Wage Case, 1952-1953. Whenever possible, 
the evidence herein used has been checked 
against all primary sources. Furthermore, 
the present writer was aided in this re- 
search by many valuable suggestions made 
by Mr. Brown in personal correspondence, 
along with the reading of his Statement 
before the court which was made available 
by Australia’s staff at the International 
Monetary Fund. Needless to say, the in- 
terpretation of the evidence and the con- 
clusions drawn are solely the author’s. 
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TABLE 5 


Movements in Prices, Costs and Wages: 
Per Cent Increase over Corresponding Period of Previous Year 


Basic Home All 
Clothing Material Produced Groups Average 
Retail Wholesaie Wholesale Wholesale Earnings 
5.4 oF 2.4 1.4 3.7 
7.5 11.4 12.4 11.2 12.2 
12.5 13.2 19.3 13.8 
16.0 13.8 14.4 13.3 
15.9 23.4 22.2 20.0 
19.0 21.6 26.0 
24.1 


22.3 34.4 

21.6 27.0 28.5 

20.3 15.9 21.0 

12.9 21.2 20.9 
19.7 


10.0 13.1 
8.4 10.0 10.6 


Foodstuffs 
Wholesale Retail 


Otr.. a 


Source: H. P. Brown, Statement cited at footnote 6, Table XXXI. 





to other factors. It is clear that there 
has been a material increase in wages 
over and above the escalated wage 
increases, due primarily to the tre- 
mendous demand for labor in most 
industries—that is, escalated award 
wages and basic wages in Australia 


during the 1945-1952 period rose less, 
on the whole, than average earnings. 
This strongly suggests that, even with 
escalation, award wages did not keep 
up with demand factors and did not 
acclerate the inflation in Australia. 


The empirical evidence for Australia 
shows not only chat Australia had an 
inflationary gap from 1945 to 1952, 
which became strongest in 1950-1952, 
but that this trend continued up until 
September, 1956—34 months after the 
suspension of the index regulation of 
wages in federal wage awards. The 
data concerning price and wage move- 
ments for the period 1946-1952 are set 
out in Table 5. These data reiate to 
all the available general indexes con- 
cerning domestic price, cost and wage 
movements. The combined indexes 
all have a similar pattern of movement, 
which can be summarized as follows: 


(1) 1945-1949—In this period the 


price level was increasing at an in- 
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creasing rate. This held true for the 
other indexes in this period. This can 
probably be explained because of the 
relaxation of price control, the diminu- 
tion in the amount of subsidies, the 
external inflationary pressures and a 
rising international price level. 


(2) 1949-1950—A temporary damp- 
ening developed in the rate of increase 
in the price level and in average 
earnings. 

(3) 1950-1952—-In this period the 
economy experienced a rapid accelera- 
tion in the rate of the price level in- 
crease, costs and average wage earnings. 


The presentation of price move- 
ments in this section is an indicator 
of the inflationary pressure that was 
prevalent in Australia from 1945 to 
1952. 


Did the rise in wages—escalated or 
otherwise—cause the monetary ex- 
pansion in Australia? Did the exist- 
ence of escalation alter the pace of 
the inflationary process? This prob- 
lem of the relationship between wage 
increases and prices will be ap- 
proached by examining whether price 
rises occurred in industries in which 
internal wage increases were gener- 
ated. The objective is to determine 
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whether cost or demand factors were 
the decisive elements forcing up 
prices. To be sure, demand and cost 
forces operate simultaneously in the 
real world. A cost-induced price rise 
is consistent with different economic 
circumstances, inflation, deflation or 
stability. Nevertheless, the following 
investigation of the components and 
the price changes in Australia’s price 
index for the 1950-1952 period should 
give some insight to the relative 
strength of demand and cost influ- 
ences. 


In examining the relationship be- 
tween increase in the basic wage and 
increases in the price index, Table 6 
presents the relative contribution of 
each subgroup to the over-all change. 
Mr. H. P. Brown, in his statement 


before the court in the Basic Wage 
Case, 1952-1953, stated the following: 


“(1) Seven major foodstuffs — 
bread, sugar, butter, cheese and con- 
densed milk, fresh milk and eggs— 
made up 16 percent of the total index 
in the December quarter of 1952 and 
accounted for 23 percent of the rise 
in the previous two years. These are 
the main ‘home prices’ commodities 
whose price is fixed more or less 
annually by government action, usu- 
ally on the basis of cost-of-production 
surveys. It will be noted that the 


price increases for these commodities 
ranged from 44 percent to 85 percent 
as against 37 percent of the index as 
a whole. 

“(2) Six major foodstuffs — beef, 
mutton, pork, bacon, potatoes and 





TABLE 6 
“C" Series—Six Capitals: 
Per Cent Increase December Quarter, 1950-December Quarter, 1952 


Per Cent 
Increase 
in Price 


Food & Groceries 
Bread 
Sugar 
Butter, cheese, cond. milk.... 
Fresh milk .. : ou 
Eggs 
Other groceries 
Beef 
Mutton 
Pork & bacon 
Potatoes & onions 


pi: | ae 


Clothing & H’hold Drapery 
ool 
Cotton 
OR i, 5 
_ Other materials 
Footwear 


Total 


Other Items 
Rent 
Recreation, etc. ... 
Other 


Per Cent 
Per Cent Share 
Share of of Index, 
Increase Dec. Qtr., 


in Index 1952 
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Source: H. P. Brown, Statement cited at footnote 6, Table XXXV. 
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onions—made up 20 percent of the 
total index in the December quarter 
of 1952, accounting for 22 percent of 
the rise in the previous two years. 
The price of these commodities is 
largely governed by market condi- 
tions and not by costs. Thus beef, 
pork, and bacon prices have been 
falling since June 1952 and mutton 
prices since September 1951, while 
potatoes and onion prices have shown 
no net increase over the whole period 
and have been falling since Decem- 
ber 1951. 


“(3) Clothing and household drap- 
ery made up 33 percent of the total 
index in the December quarter of 1952 
and accounted for 33 percent of the 
rise in the previous two years. Prices 
for these commodities are substan- 
tially influenced by export and import 
prices and subsidies of raw materials. 
Prices of woolen clothing and cloth- 
ing of ‘other materials’ fell from 


March 1952. 


“(4) Rent made up 11 percent of 
the total index in the December 
quarter of 1952 and accounted for 4 
percent of the rise in the previous two 
years. This item is subject to very 
stringent control. 


“(5) Recreation, etc., which was 3 
percent of the total index in the De- 
cember quarter of 1952 had been 
stable in the index for some years 
and the increase in the June quarter 
of 1952 accounted for 3 percent of the 
rise in the two years to the December 
quarter of 1952. 


“(6) Other miscellaneous items 
made up 12 percent of the total index 
in the December quarter of 1952, and 
accounted for 12 percent of the rise 
over the previous two years. Of these 
items, firewood would appear to some 
extent to be governed in price by 
market conditions ; tobacco and cigar- 
ettes are mainly controlled by excise; 
newspapers have a small unit price 
which can only be varied at consid- 
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erable intervals; while electricity and 
fares are charges fixed by govern- 
ments at considerable intervals. Only 
gas, household utensils and school 
requisites in the group can be con- 
sidered as being directly and simply 
influenced by cost factors. These to- 
gether amounted to some 3 percent 
of the index in the December quarter 
of 1952. 


“(7) The remaining group is ‘other 
groceries’ which was 5 percent of the 
index in the December quarter of 
1952, and accounted for 6 percent of 
the increase over the previous two 
years.” 


Brown concludes succinctly that 
“special considerations apply to some 
90 percent of the index if one is to 
examine the wage-price relationship. 
Wages and the ‘C’ Series have, in 
fact, moved broadly together—but so 
have most other prices, costs and in- 
comes in the community. In an infla- 
tionary economy all! prices, costs and 
incomes tend to move in the same 
direction and at much the same rate, 
and I suggest that the main deter- 
minants of the general price level 
(and the wage level) are import and 
export prices and internal demand. 
Total wages appear to have risen 
appreciably more than award wages 
in the post-war period (a natural re- 
sult of 100,000 or so registered vacan- 
cies for employment) and some prices 
have fallen over the last twelve 
months despite the continuing rise in 
wages.” 

It is of further interest to note that 
both output and prices rose over the 
1945-1953 period, suggesting that 
prices rose in response to demand 
changes. Also, in the short run, 
wages and other costs rose because 
of supply inelasticities, rather than 
from alternation in supply deter- 
minants. 


It is true that a rapid increase in 
the price level occurred during the 
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TABLE 7 


Labor Income as Share of National 
Income in Australia 
Income as Per 
Cent of Na- 
tional In- 
come 
.. 56.8 
. S32 
57.2 
61.5 
60.1 
62.4 


Year 


1910-1911 
1915-1916 
1920-1921 . 
1923-1924 
1938-1939 
1945-1946 
1950-1951 . . 48.8 
1952-1953 ae 


Source: J. T. Sutcliffe, The National Divi- 
dend (Melbourne, Melbourne University Press, 
1926); and Yearbook of Labour Statistics (Inter- 
national Labour Office, 1954). 





1950-1952 period which induced esca- 
lated wage increases. Also, from the 
early part of 1945 up to and including 
all of 1952, there was a rising price 
level with escalated wage increases. 
However, as mentioned previously, 
throughout the complete period from 
1945 to 1952, nonescalated wage in- 
creases were of a much larger magni- 
tude than escalated wage increases; 
this clearly shows that escalator 
clauses did not strengthen or accel- 
erate the inflation rate. Escalated 
wage increases did not keep up with 
demand factors. 

Furthermore, in Australia, as in 
Denmark, a very interesting phenom- 
enon has developed. It is the creation 
of the “wage drift’—a substantial 
rise in hourly earnings unaccountable 
for by contractual or cost-of-living 
settlements. Thus, even in economies 
like Australia and Denmark, which 
have an extensive, highly organized 
and centralized process of collective 
bargaining, a significant portion of 
the wage determination process has 
taken place outside the confines of 


collective agreements. Such a phe- 
nomenon indicates a situation of excess 
demand for labor, that is, inflation. 
In light of this environment, it does 
not seem reasonable to ascribe more 
than a minor part of the price changes 
which occurred from 1945 to 1952 to 
escalator clauses. 

It is of added interest to examine 
whether escalation strengthened Aus- 
tralia’s inflationary pressures by gen- 
erating wage-rate increases greater 
than increases in physical productiv- 
ity. A method of examining this 
question is to view labor’s share of 
national income over time. Table 7 
clearly shows that there has been no 
consistent tendency for labor’s share 
of the national income to rise at the 
expense of other segments in the 
economy. Labor’s share has been ap- 
proximately the same in periods with 
and without escalation, except in 
1950-1951, when it fell. This indicates 
that escalation did not favor inflation 
by overcompensation for cost-of-liv- 
ing increases or increases in physical 
productivity. 


Conclusion 

Admittedly we have focused our 
attention primarily on the experience 
of two countries with escalation. 
Also, however, the general price rises 
that occurred in the American econ- 
omy from World War II cannot be 
properly ascribed to a sophisticated 
cost-push model strengthened by the 
entrenchment of escalator-type for- 
mulas in strategic price sectors of the 
economy. In other words, even 
though wage escalation in America 
after 1950 reduced the lags, frictions, 
delays and uncertainties which pre- 
viously slowed the average rise in 
wages, the net effect on prices was 
negligible, if at all... What relative 
importance can be ascribed to costs 








"On the reduction of the relative in- 
flexibility of fixed wage scales under escala- 
tion in the American economy, see Benson 
Soffer, “The Effects of Recent Long-Term 
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Wage Agreements on General Wage-Level 
Movements: 1950-1957,” 73 The Quarterly 
Journal of Economics 36-60 (February, 1959). 
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in general, and escalation in particu- 
lar, as compared to the major infla- 
tionary forces present in the American 
economy up to 1955 or 1956? 

The immediate postwar price in- 
creases were either a result of previ- 
ously suppressed price rises or a 
result of accumulated excess liquidity 
plus a bond support program. And 
the 1950-1951 rise in prices resulted 
from excess demand caused by the 
Korean War in a monetary environ- 
ment rendered ineffective by the res- 
idual bond-buying policy of the 
monetary authority. Even the cost- 
push theory of inflation for the 1955- 
1957 period is open to serious question, 
as many competent economists pres- 
ent evidence showing that the impact 
of wages on prices during this period 
was of minor importance.” 


To sum up: Danish and Australian 


change reflect primarily the pressures 
of demand for labor. Nonescalated 
Wage increases were of a much 
greater magnitude than escalated 
wage increases—they did not keep 
pace with demand changes. This in- 
dicates that escalator clauses did not 
accelerate the inflation rate. A con- 
siderable proportion of the indicated 
increase in earnings is not attributa- 
ble to negotiated or escalated in- 
creases in wages. Wage escalation 
has negligible inflationary effects, for 
employers will offer, under the name 
of cost-of-living adjustments, part of 
the wage increases which they would 
normally have given as a result of the 
competition for labor. The amounts 
and rates of changes of money wage 
rates in Denmark and Australia can 
be explained by a traditional demand- 


wage increases and their rate of pull model. [The End] 





AUGUST STRIKES AT POSTWAR LOW FOR MONTH 


Fewer strikes began in August than in July, 1960, or in any 
previcus August since World War II, Secretary of Labor James P. 
Mitchell announced recently. He said that, according to preliminary 
estimates of the United States Department of Labor’s Bureau of 
Labor Statistics, approximately 300 work stoppages, involving about 
155,000 workers, began during the month. An additional 95,000 work- 
ers were involved in 250 stoppages continuing from July. 

Total strike idleness declined slightly from the July level to about 
two million man-days in August, or the lowest postwar level for the 
month except for 1957. 

Six stoppages involving 5,000 or more workers were in effect 
during the month, with two of these continuing from July. These 
six stoppages accounted for about two fifths of the workers involved 
and idleness in all stoppages during August. Three of these major 
stoppages continued into September. 

All work stoppages known to the Bureau of Labor Statistics and 
its various cooperating agencies, involving six or more workers and 
lasting a full day or shift or longer, are included in the report. Figures 
on “workers involved” cover all workers made idle for as long as one 
shift in establishments directly involved in a stoppage. 











®R, T. Seldon, “Cost-Push Versus De- 
mand-Pull Inflation, 1955-57,” 67 The Journal 
of Political Economy, 9 (February, 1959). 
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Collective Bargaining by Nurses and 
Other Professionals: Anomaly or Trend? 


By WENDELL L. FRENCH and RICHARD ROBINSON 





This article traces a development that may see a new type of union 
and a new type of union organizer—white collar being matched with 
white collar. Wendell L. French is an associate professor in the 
Department of Policy, Personnel Relations and Production at the Uni- 
versity of Washington in Seattle. His coauthor, Richard Robinson, is 
assistant professor of management at Evansville College in Indiana. 





HITE-COLLAR UNIONIZATION TRENDS are being watched 

closely by both management and labor. Management is trying 
to determine what policies and practices make companies less vulner- 
able to white-collar unionizing, and unions are closely watching 
organizational attempts to see what new techniques or approaches 
improve successes in organizing attempts. 

Management is watching because the advent of the union among 
white-collar employees inevitably changes patterns of relationships 
and the power structure in the organization, and may change the 
cost situation. Unions are watching trends because the white-collar 
worker is increasingly outnumbering the blue-collar employee and 
because the white-collar field is a natural new target for unions which 
historically have found their members among production, maintenance 
and craft workers. Thus far, the unions have found that the white- 
collar worker is relatively difficult to organize, although the unions 
cannot be considered unsuccessful in this regard.’ 


There are trends of potential major consequence, however, which 
are not receiving much attention. We refer to collective bargaining 
trends among certain groups of professionals in the United States— 
trends which have some very unusual aspects. Illustrative of a unique 
—and perhaps highly significant—bargaining trend is the collective 
bargaining situation among registered nurses.” 





*For statistics summarizing white-collar unionization trends, see James J. 
Bambrick, White-Collar Union Contracts (National Industrial Conference Board, 
1958) and Wendell L. French, “The Executive and Cffice Unionism,” University 
of Washington Business Review, April, 1959. We are including professionals such 
as nurses, teachers and engineers in the broad category of white-collar occupations. 
(See also footnote 36.) 

* Hereafter, unless otherwise noted, the term “nurses” will refer to those 
nurses who are registered and who are employed as head or general duty nurses 
in hospitals. 
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History of Collective Bargaining 
by Nurses 


Along with many other professional 
people, nurses first became interested 
in collective action in the depression 
of the 30’s. The economic hardships 
of this period forced many profes- 
sional employees to seek relief through 
union membership. Most nurses, 
however, found a conflict between 
unionization and their ethical stand- 
ards, and for this reason the vast 
majority of nurses tended to resist 
organizing efforts of unions. Strike 
action in particular seemed contrary to 
nurses’ responsibilities toward patients. 


As described by Northrup, enough 
nurses did join unions, however, to 
present a problem to the American 
Nurses’ Association (ANA). Aware 
of growing union strength and the 
growing sentiment of nurses favoring 
some kind of collective action, the 
ANA decided that decisive action was 
necessary in order to maintain its 
position of leadership with respect to 
its membership. If the nurses wanted 
collective action, the professional so- 
ciety rather than the traditional labor 
union was to be the instrument of 
such action.* 

Consequently in 1937, the ANA an- 
nounced that it did not recommend 
union membership for nurses because 
of its conviction that “in their profes- 
sional organization nurses had the in- 
struments best fitted and equipped to 
improve every phase of their working 
and professional lives.” * At the same 
time, the state affiliates of the ANA 
were urged to assume individual! re- 
sponsibility for improving the em- 
ployment conditions of their own 
members. 


In 1941, plagued by rising costs, 
low wages, personnel shortages, long 
hours, and the reluctance of hospitals 
to improve conditions, the nurses of 
California were insistent in demand- 
ing economic relief. As in the 30's 
some nurses turned to unions for as- 
sistance. To thwart this movement 
and to ease the hardship of its mem- 
bers, the California State Nurses’ 
Association (an affiliate of the ANA) 
decided upon an alternative course of 
action. Without the help of the State 
Hospital Association, the California 
Branch of the ANA proceeded to 
secure a wage increase from the Na- 
tional War Labor Board.® As a result 
of this successful representation, in 
1943, the California State Nurses’ 
Association polled its members as to 
whether or not they wanted their so- 
ciety to be their collective bargaining 
agent. With the overwhelming sup- 
port of its members, this professional 
organization started to negotiate labor 
contracts with various hospitals and 
a few industrial plants in California.® 


Events in California prompted the 
American Nurses’ Association to rec- 
ommend collective bargaining activities 
to other state affiliates. Consequently, 
in its 1946 convention, the ANA 
formally adopted an “Economic Se- 
curity Program’”—a program of sug- 
gestions for affiliates to follow in 
developing their own collective bar- 
gaining contracts. It was indicated 
that the agreement should cover wages, 
hours, working conditions, and griev- 
ance procedures having at least three 
steps.* 

Feeling that this action was still 
not enough protection from trade 
unions, the ANA convention also 
passed a resolution indicating that 





*Herbert Northrup, “Collective Bargain- 
ing by Professional Societies,” in Richard 
Lester and Joseph Shister (editors), Jn- 
sights into Labor Issues (New York, The 
MacMillan Company, 1948), p. 151. 
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*37 American Journal of Nursing 766 
(July, 1937). 
* Work cited at footnote 3, at pp. 151-152. 
° Work cited at footnote 3, at p. 152. 
"Washington State Nurses’ Association, 


Manual on Conference Committee. 
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the state and district nurses’ associa- 
tions were qualified to act and should 
act “as the exclusive agents of their 
respective memberships in the im- 
portant fields of economic security 
and collective bargaining.” The policy 
statement went on to urge state and 
district associations to establish poli- 
cies permitting membership in only 
one collective bargaining group.* Dual 
membership, of course, would be im- 
practical as soon as the professional 
association commenced bargaining, be- 
cause two organizations are not going 
to be bargaining for the same people. 


By 1958, registered nurses in a 
total of seven states and territories 
had written contracts with some 87 
hospitals. By that year Minnesota had 
the most comprehensive program, with 
almost half of its more than 7,C0C 
registered nurses covered by contracts 
in 22 per cent of its hospitals.*® Cali- 
fornia had about 2,000 registered 
nurses under collective bargaining 
agreements, representing 7 per cent 
of the state’s hospitals and about 10 
per cent of the total! number of nurses 
in the state.’ 

Nationally, in 1960 six state nurses’ 
associations had collective bargaining 
contracts covering a total of 120 in- 
stitutions or agencies and over 8,000 
registered professional nurses. In some 
states there were master contracts 
covering several hospitals in one city 
or area.” 


Gaining recognition by hospital man- 
agements for the purposes of collective 
bargaining is a current problem facing 
the state nurses’ associations. In Sep- 
tember, 1957, after a long struggle for 


recognition, the Washington State 
Nurses Association finally reached an 
agreement with the Washington Hos- 
pital Association on the’ following 
points: (1) Each of two organizations 
had the right to designate representa- 
tives to negotiate wages, hours and 
working conditions; (2) hospitals 
should discuss these terms with their 
nurses; (3) there should be local 
negotiations between a group of hos- 
pitals and their nurses, or one hospital 
and its nurses; and (4) grievance 
procedures should be established for 
use both by nurses and by the hos- 
pital administration.’* This pact be- 
tween the two associations was not 
binding on the individual hospitals, 
and many hospitals continued to be 
individually opposed to bargaining 
with the nurses. As a result, the 
Washington State Nurses Association 
passed a resolution at its 1958 con- 
vention to further promote collective 
bargaining with the state.** 


A major handicap to the ANA in its 
promotion of collective bargaining is 
Section 2 of the Taft-Hartley Act, 
which excludes employees of nonprofit 
hospitals from coverage under ‘the 
law. This means that nurses in most 
hospitals may not request representa- 
tion elections, may not file unfair labor 
practice charges with the National 
Labor Relations Board if the manage- 
ment of a hospital refuses to bargain, 
and have no recourse to federal agen- 
cies if discharged for union activity, 
etc. It is of interest to note that the 
1956 ANA Convention passed a reso- 
lution calling upon the President of 
the United States and Congress to 
amend the Taft-Hartley Act to re- 





‘From American Nurses’ Association, 
“Major Official ANA Policies Relating to 
the Economic Security Program.” 

* Clare Phillips, “The U. S. Nurse Today: 
An Economic Progress Report,” 21 R. N. 
17 (July, 1958). 

* Work cited at footnote 9, 
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letter from Mary Bagwell, 
consultant, Industrial Relations and Eco- 
nomic Security Unit, American Nurses’ 
Association, June 27, 1960. 

““Basic Policy Agreement Reached in 
Washington,” 58 The American Journal of 
Nursing 174-180 (February, 1958). 

“Work cited at footnote 12. 


"From a 
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move this exemption pertaining to 
nonprofit hospitals." 


Not Traditional Unionism 


The question that might be asked at 
this point is: “Isn’t this traditional 
unionism?” The answer: “Not quite.” 
Collective bargaining by professional 
nurses’ associations is part of a unique 
labor relations movement in the United 
States. 

In the first place, the nurses empha- 
size that they are a professional society. 
In the second place, in general, they 
have repudiated the use of the strike 
as a weapon in collective bargaining. 
In 1949 and 1950, respectively, the 
ANA board of directors and the ANA 
house of delegates reaffirmed the “pro- 
fessional nurses voluntary relinquish- 
ment of the right to strike and the use 
of any other measures wherever they 
may be inconsistent with the profes- 
sional nurses responsibilities to patients 
...and its conviction that this volun- 
tary relinquishment of measures ordi- 
narily available to employees in their 
efforts to improve working conditions 
imposes on employers an increased 
obligation to recognize and deal justly 
with nurses through their authorized 
representatives in all matters affect- 
ing their employment conditions.” ™ 

Strike repudiation by nurses, there- 
fore, is not unqualified, as indicated in 
the second half of the ANA policy 
statement. Furthermore, nurses have 
taken action partially resembling strike 
action in a few instances, as indicated in 
the following exerpt from a letter from 
a member of the administrative staff of 
the California State Nurses’ Associa- 
tion. It is important to recognize, 
however, that the collective action taken, 
while somewhat like strike action, dif- 
fered in some important respects. 

“Our historical files reveal that in 
the early 1940’s, a group of nurses 
threatened to go on strike but it did 


not materialize. This threat was in- 
dependent and not under leadership 
of the Association but it did support 
the fact that nurses were becoming 
restive and perhaps was one of many 
factors which pointed up the need for 
the Association to assume an active 
role in nursing economics. The Cali- 
fornia State Nurses’ Association 
pioneered in the field of collective bar- 
gaining for nurses and actual discus- 
sions concerning the adoption of such 
a program began here in 1942. Since 
the launching of the Economic Se- 
curity Program by CSNA, we do not 
find that there is any record of strike 
action by nurses in the strict applica- 
tion of the term. Considering, how- 
ever, the general application of the 
term ‘strike,’ our records show that 
there were activities such as mass 
resignations and refusals to accept 
pay for services (1948-1952). In the 
case of mass resignation, the situation 
involved renewing contracts and the 
nurses were adamant in their position 
that they would not accept manage- 
ment’s final offer. Resignations were 
presented in writing but the termina- 
tion dates were staggered so that 
coverage for patient care could be 
assured. The matter of refusal of 
pay for services was in the case of 
attempting to gain recognition. After 
several months of persuasion with no 
results, the nurses agreed to notify 
management and the patients that on 
a certain date they would be report- 
ing to work but would be donating 
their services and at this time the 
nurses urged the patients to seek ad- 
justments in their hospital bills which 
would reflect the deletion of the cost 
of registered nursing service which 
was being donated. We find that 
management went so far as to grant 
salary increases and other improved 
conditions of employment which were 
being proposed by the nurses but re- 





“Work cited at footnote 7. 
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fused to negotiate with the Associa- 
tion. The nurses elected to accept 
management’s offer and backed away 
from further collective bargaining 
activities. 

“Another case involved nurses in 
six metropolitan hospitals (1946-1947) 
where the operating room nurses 
notified management that they would 
as of a certain date refuse to accept 
‘on call’ duty unless they were paid 
time and one half the straight time 
pay pending recognition and negotiat- 
ing of an agreement. Management 
resolved this problem by staffing the 
evening and night shifts so that there 
would be no further need for the ‘on 
call’ procedure.” *° 


It is important to emphasize that, 
in the case of mass resignations, the 
nurses resigned—which is not the 
case in typical strike action. The 
striker ordinarily does not resign and 
retains certain prtections afforded 


him by federal law and NLRB rul- 


ings. Not so in the case of the nurse. 
In the case of refusal to accept pay, 
the nurses continued to work, which 
again is unlike any strike action we 
have heard of. In both cases. patient 
care was assured. In the case of “cn 
call” assignments, the action more 
nearly approached typical strike action. 


Parallel Situations 


It is difficult to find any comparable 
mixture of bargaining by a profes- 
sional group and strike repudiation in 
the American labor movement. For 
example, although unions of federal 
employees, such as the Letter Carriers 
Association, are forbidden to strike 
by Section 305 of the Taft-Hartley 


Act, this is repudiation of strike action 
by law—not voluntary repudiation. 
The American Federation of Teachers 
has a “no strike” policy, but it is 
clearly a union within the AFL-CIO. 
(The AFT will be discussed later in 
this article.) The “no strike” pledge 
of the AFL and the CIO unions in 
World War II was a temporary emer- 
gency measure of a nonbinding nature 
and, indeed, was violated by the 
United Mine Workers in 1943.*7 


The closest parallels to the ANA 
situation are probably the American 
Society of Civil Engineers, the Na- 
tional Education Association and the 
American Chemical Society, with the 
ASCE the closest approximation to 
the ANA in terms of collective bar- 
gaining. These groups present some 
similarities, but also some differences, 
in comparison with the nurses. 


The ASCE.—In October of 1943, 
during World War II, the board of 
direction of the American Society of 
Civil Engineers recommended to its 
“local sections” that they amend their 
constitutions to make it possible for 
employee members to form groups to 
bargain collectively. Money was ap- 
propriated for legal assistance and 
advice. As of January, 1944, 13 sec- 
tions had changed their constitutions 
accordingly.'* The motivation for this 
move seemed to stem from a concern 
with the economic status of the engi- 
neer plus considerable resistance to 
being included in bargaining units 
along with nonprofessionals. 

In January, 1945, the board stated 
that an “essential duty of each com- 
mittee should be the ‘know how’ and 
the readiness, when circumstances 
dictate, to help in the formation of 





“From a letter from Esther Swenseid, 
acting director, Economic Security Pro- 
gram, California State Nurses’ Association. 

* Edwin F. Beal and Edward D. Wicker- 
sham, The Practice of Collective Bargaining 
(Homewood, Illinois, Richard D. Irwin, 
1959), p. 304. 
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Prinie, George Seabury and 
“Collective Bargaining—A 
14 Civil Engineering 


* Malcolm 
A. M. Raun, 
Historical Review,” 
312 (July, 1944). 





professional employee collective bar- 
gaining units.” *° 

In October of that year the board 
issued this policy statement: “ 
that the society give all practicable 
assistance to its members in the field 
of collective bargaining and the Sec- 
retary .. . render this assistance as 
effectively as funds, staff facilities, 
and legal limitations will allow.” ”° 


It is interesting to note that the 
collective bargaining by ASCE mem- 
bers as described in Civil Engineering 
was bargaining by units comprised of 
professional engineers in addition to 
civil engineers and that these units 
were not ASCE units as such. In 
short, the ASCE supported collective 
bargaining but did not bargain as an 
organization, which is in contrast to 
the nurses. As to attitude and policy 
about strike action, no mention was 
found in Civil Engineering, although 
Northrup states that the board of 
direction proposed prohibition of the 
use of strike action in 1943.*" 


A 1953 survey of ASCE members 
indicated that three out of five re- 
spondents were opposed to collective 
bargaining; one out of four thought 
collective bargaining to be to their 
advantage; and of the latter group, 
only 4 per cent preferred representa- 
tion by craft of labor unions rather 
than by a professional bargaining 
group.”*” A 1958 survey resulted in 
about four out of five member re- 


“cc ” 


spondents answering “no” to this 
question: “Do you consider that collec- 
tive bargaining is, or would be, ad- 
vantageous to you?” Of the 16 per 
cent who said “yes,” only about 6 per 
cent said they would prefer to be rep- 
resented by a union rather than by 
a group of professionals.** As of 1960, 
only 2.4 per cent of the ASCE mem- 
bership belonged to bargaining groups.”* 
It would seem that the ASCE mem- 
bership is becoming less and less 
interested in collective bargaining. 


The NEA.—Teachers’ associations 
provide additional interesting paral- 
lels and contrasts to the collective 
bargaining activities of nurses’ associ- 
ations. In contrast to the no-strike 
pattern of nurses’ associations, teachers. 
have engaged in a number of strikes. 
Although Northrup says that “NEA 
affiliates have been involved in more 
strikes than have local unions of the 
American Federation of Teachers,” *° 
Lieberman concludes otherwise. Lieber- 
man says that the National Education 
Association has been “somewhat more 
successful than the AFT in prevent- 
ing strikes by teachers.” * Lieber- 
man goes on to say that neither 
organization has been completely suc- 
cessful in preventing strikes by mem- 
bers, and that AFT locals were 
involved in 29 strikes between 1940 
and 1954 while the NEA locals were 
involved in 22 strikes.”? 


As to policy, Lieberman claims that 
the NEA has no official strike policy 





* 15 Civil Engineering 98 (February, 1945). 

* 16 Civil Engineering 82 (February, 1946). 

* Work cited at footnote 3, at p. 146. 
Northrup also points out that collective 
action by engineers goes back to 1915 when 
the American Association of Engineers 
represented engineers in negotiations with 
the government (p. 145). 

It is the impression of the authors that 
some of the unions of professionals which 
the ASCE assisted in forming have engaged 
in strike action, but we have no references 
on this point at the present time. 
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=“Collective Opinion of Members on Col- 
lective Bargaining,” 24 Civil Engineering 
317-319 (May, 1954). 

*“Returns from 1958 Employment Ques- 
tionnaire Summarized,” 28 Civil Engineering 
685-686 (September, 1958). 

*R. K. Lockwood, “What ASCE Has 
Done to Improve Employment Conditions,” 
30 Civil Engineering 70 (February, 1960). 

* Work cited at footnote 3, at p. 144. 

*Myron Lieberman, “Teacher Strikes: 
An Analysis of the Issues,” 26 Harvard 
Educational Review 46 (Winter, 1956). 

* Work cited at footnote 26, at pp. 46 
and 64. 
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other than condemning strike action 
which breaks contracts, and that the 
NEA has never advocated that teachers 
should have the right to strike.** He 
goes on to say, however, that many 
NEA publications “either advocate 
renunciation of the right to strike or 
condemn strikes as ‘unprofessional’,” 
and that “a few assert flatly, although 
without any documentation, that the 
NEA has a no-strike policy.” * In 
contrast, the American Federation of 
Teachers does have a no-strike policy 
which was urged on the AFT by its 
own leaders and the American Fed- 
eration of Labor. Both the NEA and 
the AFT have approved specific 


strikes, however.*° 


The NEA, then, has no clear strike 
policy; some of its member groups 
have struck; and many affiliates bar- 
gain collectively with school admin- 
istrators and school boards. The latter 
has been documented by Northrup, 
and by Yabroff and David." 


The ACS.—The American Chemi- 
cal Society apparently has not en- 
gaged in any collective bargaining, 
but after the 1942 NLRB “Globe” 
case, the ACS encouraged the forma- 
tion of unions in cases where collec- 
tive bargaining was desirable. This 
was similar to the action taken by the 
ASCE. A poll mentioned by Northrup, 
however, indicated that, some years 
later, the overwhelming majority of 
the ACS membership was unquali- 
fiedly opposed to unionization.*? This 
is probably the poli mentioned by 
Fernelius, which indicated that 73 per 
cent of the members were opposed to 


the unionization of the professional 
worker, and only “6 per cent indicated 
that they were in favor.” ** No refer- 


ence was found to any recent en- 
couragement of the ACS as to collective 
action, nor to any collective bargain- 
ing by the society itself or its affiliates 
at any time. 


Implications 


What are the implications of the 
existence of professional organiza- 
tions such as the ANA affiliates, which 
seek to bargain collectively for their 
members on the subject of wages, 
hours and working conditions, and 
have thus far repudiated strike action 
as a tool in collective bargaining? 
And what are the implications of the 
history of the ASCE, the NEA and 
the ACS with regard to collective ac- 
tion? It seems to us that there are 
several important implications. 


In the first place, white-collar pro- 
fessionals and white-collar employees 
who are not now covered by collective 
bargaining contracts might make one 
of four choices, depending upon the 
extent to which their needs and as- 
pirations are met.** One alternative 
is to avoid any collective bargaining 
action. If their needs are met within 
the present framework of their em- 
ploying organizations, they are not 
likely to turn either to unions or to 
collective bargaining by professional 
organizations. The history of the 
ASCE and the ACS would suggest 
this. Collective bargaining will con- 
tinue to be perceived as contrary to 
the ideals of individual initiative, cre- 





* Work cited at footnote 26, at pp. 43 
to 46. 

* Work cited at footnote 26, at p. 46. 

*” Work cited at footnote 26, at p. 45, and 
Bernard Yabroff and Lily David, “Collec- 
tive Bargaining and Work Stoppages In- 
volving Teachers,” 76 Monthly Labor Re- 
view 475-479 (May, 1953). 

* Work cited at footnote 3, at p. 64, and 
Yabroff and David, work cited at footnote 
30, at pp. 478-479. 
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*% Forrest S. Mortimer, Gust Warner and 
W. Conrad Fernelius, 32 Chemical Engineer- 
ing News 4456-4457 (November 8, 1954). 

“The needs and aspirations of white- 
collar employees have been discussed else- 
where; for example, see French, work cited 
at footnote 1. 





ativity, and professional and class 
status—or simply unnecessary. 


If needs are not met, a second alterna- 
tive for the white-collar employee is 
to turn the professional society (and 
there are hundreds of so called 
“professional” organizations in the 
United States) into instruments for 
collective bargaining.*® This seems 
to be the present pattern of the NEA 
and the ANA. Such organizations in 
turn might or might not repudiate 
strike action. It is our belief that 
policy about strike action would be a 
function of two things: (1) the ethi- 
cal standards of the occupation or 
profession and (2) the extent to which 
management provoked defensive and 
aggressive behavior through person- 
nel policies and practices. Strike ac- 
tion seems to be in serious conflict 
with the ethical standards of nurses 
at the present time, but less in conflict 
in the case of teachers. Other profes- 
sional groups might have even fewer 
compunctions about strike action. We 
know a president of an organization 
which bargains collectively for its 
members who asserts that strike ac- 
tion can be “the most professional 
thing a man can do.” 


A third alternative is for the profes- 
sional organization to urge and assist 
members in the forming or joining of 
unions of professional people. This 
was the World War II pattern of the 
ASCE and the ACS. It is not likely 
that such unions would repudiate 
strike action. At least, we see little 


evidence of this in the past or the 
present.*® 


The fourth alternative, of course, 
is for the white-collar worker, inciud- 
ing the professional, to turn to the 
traditional type of labor union. It is 
our belief that this is not likely to 
occur unless the unions are success- 
ful in either (1) changing a white- 
collar worker’s concept of himself or 
(2) drastically changing the white- 
collar worker’s concept of unionism. 
The history of collective bargaining by 
nurses and other professionals suggests 
that neither is easily accomplished. 


Changing the white-collar worker’s 
concept of himself is so unlikely as to 
be absurd, it seems to us, but the 
other is a possibility. Unions are be- 
ginning to wake up to the fact that 
they must change their approach to 
the white-collar worker if they are go- 
ing to be successful in organizing 
these people. Sooner or later they 
may find a formula for creating an 
image of unionism which will be com- 
patible with the white-collar worker’s 
concept of himself. 


It is obvious that the unions are 
currently attempting to change their 
image. For example, John Living- 
ston, the AFL-CIO’s top organizer, 
recommends that the recruiting of 
white-collar workers be done by a 
“high calibre staff dedicated, 
smart and able to handle the different 
kinds of problems that these workers 
have.” *? Strauss refers to a change 

(Continued on page 944) 





*In this connection, there is probably 
little point in attempting to differentiate 
between “professionals” and nonprofessional 
groups among white-collar employees. It 
seems that almost all occupational organi- 
zations either aspire to professionalization 
or consider themselves such already. How- 
ever, it should be noted that the definition 
of “professional” does become important 
when the appropriateness of a bargaining 
unit is determined. The Taft-Hartley Act 
says that “professionals” may be excluded 
from bargaining units which include non- 
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professionals if the former so desire. The 
definition of “professional” is also important 
to exemption ruling under the Fair Labor 
Standards Act. 

“For example, the Seattle Professional 
Engineering Employees Association, assisted 
into being by the ASCE during World War 
II, has no written policy statement about 
strike action and conceivably would strike 
if its members decided that this course of 
action was desirable. 

* Business Week, February 20, 1960, p. 133. 
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Antitrust Legislation 
and Labor Unions 


By MARY L. DOOLEY 





The author, a Wisconsin attorney, explores the extension of monopolistic 
power in the product market as it relates to union-corporate relations. 
She says a test of an effective policy (which should be adopted) is whether 
it would increase the Gross Naticnal Product in annual per capita income. 





O EXEMPT OR INCLUDE labor unions under our antitrust 

legislation are controversial alternatives which have disturbed 
economists, lawyers, union leaders, businessmen and public policy 
oriented politicians for many years. That both business and labor 
monopolies represent aggregations of economic and political power is 
a widely accepted statement, but disagreements occur as to when 
such monopolistic businesses and labor unions ought to be regulated 
in the market place. Monopoly power is exercised in several degrees 
and has become a useful tool to business and labor groups in a variety 
of market situations. 


What are some of the relevant questions to ask before trying to 
analyze the monopoly power of labor unions in the market place? 
How is this monopoly power defined? Is the monopoly power of a 
union conceptually measurable in the market place? If so, how is this 
monopoly power measured? When a labor dispute exists, may a union 
legitimately bring economic pressure on an employer or group of 
employers not parties to that dispute? On an employee or group of 
employees not parties to that dispute? Under what circumstances? 
In a factor market? In the product markets? Is labor distinguished 
from other factors of production? Why or why not? Is union collusion 
with a nonunion group permissible? 


What standard of restraint should be applied to the activities of 
labor unions in the labor market? Should the same standard or a 
different one be applied to labor unions acting in the product market ? 
Does the inherent nature of the labor market, as opposed to the 
product market, have any bearing on the type of standard applied? 
Under what conditions, if any, should labor monopoly power be 
restrained in the labor market? In the. product market? To what 
degree should union activities be regulated by law in the labor market ? 
In the product market? Should these limitations be partial or com- 
plete? Why? What is the role of the governmental agency and 
courts in this field? What are some of the historical precedents which 
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have helped to mold our antitrust 
policy in regard to labor unions? 


Application of antitrust laws to unions 
has a long history in the United States 
which gradually evolved from our 
Anglo-Saxon legal heritage. Earliest 
English labor legislation is found in 
the Statute of Laborers (1351), a bread, 
national attempt to reduce labor’s bar- 
gaining power. Able-bodied persons 
were required to work; the price of 
labor was fixed; freedom of labor to 
contract was regulated ; criminal pun- 
ishment was provided for violation of 
many mandates of the law.’ 

Over 200 years later, in 1562, Parlia- 
ment passed a superseding Statute of 
Laborers,? even more comprehensive 
than the previous act of 1351. Master- 
servant relationships were defined; 
rules were established for limiting 
labor mobility to stop the exodus of 
labor from rural to urban areas ; prod- 
uct quality and price standards were 
specified to control craft and mer- 
chant guilds; the price of labor was 
fixed. During this mercantile era the 
permissible labor contract was de- 
lineated by statute and common law 
cases; governmental regulation ex- 
tended over manufacture and mer- 
chandising. Both statutes of labor set 
limits for permissible employer activ- 
ity related to his labor and marketing 
relations. Business combinations, called 
merchant and craft guilds, had ex- 
tensive self-government to promote 
monopoly, to maintain prices, quality 
and output standards. They were 


chiefly concerned with eliminating 
outside competition. Trade unions, 
as distinguished from labor or indus- 
trial unions, sprang up after the de- 
cline of the guild system; their growth 
was accelerated by the Industrial Revo- 
lution of the eighteenth century. When 
capital equipment was substituted for 
labor through industrial technological 
advances, many journeymen found 
themselves without the money to enter 
master ranks. As a corollary, many 
masters were forced back into journey- 
men ranks for the same reason. These 
two disenfranchised groups banded 
together to form the earliest true 
trade unions, which were used to 
nullify the monopolistic bargaining 
advantage of the fewer remaining 
masters who had formed powerful 
employer groups and were now manu- 
facturers rather than artisans. Early 
trade unions were regulated by the 
mercantile period’s labor laws, both 
statutory and common law case prece- 
dents. 


Along with statutory control, the 
English common law developed a 
doctrine of criminal conspiracy in the 
cases, which made unlawful certain 
concerted action by workers in mak- 
ing demands on manufacturers and 
merchants. An early case held that 
while an action against a combination 
of tailors might not lie, since the 
prosecutor’s indictment did not bring 
the action within the prohibition of 
the criminal statute of 1720,° the con- 
viction of the defendant tailors would 
stand. A labor combination was a 
criminal conspiracy at common law 
and punishable whether or not the 
procedural requirements of the statute 
were met.* 

In 1809, Yates, a court reporter, 
summarized a New York case which 
held that labor combinations violated 





*25 Edw. 3, St. 1. 
*5 Eliz. C. 4. 
*7 Geo. 1, C. 13. 
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“The King v. Journeymen-Tailors of Cam- 
bridge, Kings Bench, 1721, 8 Mod. 10, 88 
Eng. Reports 9. 


October, 1960 @ Labor Law Journal 





the state criminal law.® This case 
shows the strong influence of English 
common law. The courts’ application 
of the criminal conspiracy doctrine 
to early employee group activities 
eventually aroused a storm of public 
protest. Many people felt that the 
courts had exceeded their authority. 
Public concern was not limited to 
workers; it included those who voted 
Federalist, high taritf supporters, and 
even some mill owners whose fac- 
tories would be closed if labor feeling 
grew too bitter. Labor gradually 
gained recognition as a strong, if not 
too cohesive, economic and political 
force. These considerations probably 
influenced the Supreme Judicial Court 
of Massachusetts, in 1842, to set aside 
the criminal conspiracy conviction of 
seven members of the Boston Journey- 
men Bootmakers’ Society who refused 
to work in shops where nonmembers 
of the Society worked for less than 
the scheduled rate—achieved by the 
Society in a recent strike—of $2 per 
The court did not 


pair of boots.® 
reject the criminal conspiracy doc- 


trine but insisted that the purpose of 
the concerted action was crucial rather 
than the fact of such action alone. 


In the next few decades after Com- 
monwealth v. Hunt, a new group of 
cases appeared. Tort actions were 
brought to collect money damages 
from associations which, it was al- 
leged, had by combination placed re- 
straints on the operation of “free 
market place” controls over prices, 
the labor supply, and terms and con- 
ditions of employment.’ 

Application of the early criminal 
and civil conspiracy doctrines, as well 
as later tort actions for money dam- 
ages, involved labor union activities 
tending to “restrain trade.” Restraint 
of trade covered, and rendered void, 
all contracts, agreements and com- 
binations to unreasonably and coer- 
cively decrease the flow of goods or 
services to the market in an effort 
to control the price of those goods 
and services. This common law doc- 
trine usually meant that every inter- 
ference with a free and open market 
constituted an unlawful restraint.* 





*People of State of New York v. James 


Melvin (Case of the Journeymen Cord- 
wainers), 7 N. Y. Com. Law Reports 153, 
1 Yates Sel. Cas. 114. 

°Commonwealth v. Hunt, 4 Mete. 111 
(1842). Chief Justice Shaw wrote: “We 
cannot perceive that it is criminal for men 
to agree together to exercise their own ac- 
knowledged rights, in such a manner as best 
to subserve their own interests.” His opinion 
relied on so-called legal technicalities to replace 
previous economic and social theories; it re- 
flected contemporary politics more than an 
application of logical premises. See Gregory, 
Labor and the Law (1949), pp. 27-29; 
Schlesinger, The Age of Jackson (1945), 
pp. 339-341. 

* Master Stevedores’ Association v. Walsh, 
2 Daly 1 (1867); the New York court upheld 
the right of an incorporated association of 
master stevedores (the entrepreneurs in this 
industry) to penalize any association mem- 
ber who charged less for any job than the 
prices fixed in the association’s schedule; 
Bowen v. Matheson, 96 Mass. 499 (1867); 
the Massachusetts court found no illegal 
acts alleged, but only “a new method of 
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transacting business” and “such a result as 
the competition of business often follows” 
such invention. “Sometimes associations 
break down the business of individuals, and 
sometimes an individual is able to destroy 
the business of associated men.” (These 
two cases involved actions against combina- 
tions of employers.) Cf. Carew v. Ruther- 
ford, 106 Mass. 1 (1870) and Walker v. 
Cronin, 107 Mass. 555 (1871). In these and 
other cases of the period, courts developed 
the principle that organized labor’s pressures 
were a “prima facie tort”; an “intentional 
infliction of harm” on employers or on non- 
union employees was “in itself wrong.” 
However, if “justifiable cause” was shown, 
it was an adequate defense. 

* Parliament passed the Combination Acts 
(39 Geo. 3, C. 81 and 40 Geo. 3, C. 106, 
1799 and 1800) which made “void... all 
contracts .. . entered into by or between 

. workmen for obtaining an advance of 
wages for lessening or altering 
usual hours or time of working, or for 
decreasing the quantity of work, or for 
preventing or hindering any person or per- 

(Continued on following page) 
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Sherman Act of 1890 


When Congress passed the Sherman 
Act, foes of organized iabor acquired 
a powerful new tool.® Section 1 of 
the act provided that “every contract, 
combination in the form of trust or 
otherwise, or conspiracy, in restraint 
of trade or commerce among the sev- 
eral states or with foreign nations, is 
hereby declared to be illegal.” Many 
constituents of congressmen felt that 
big businesses were getting too powerful 
in terms of their competitive position 
in the markets; laymen were particu- 
larly concerned about the monopoly 
power of the railroads. 

Monopoly does not always mean 
bigness or large-scale enterprise, al- 
though big enterprises wield consid- 
erable monopoly power—that is, they 
are able in some manner to protect 
themselves against competition so that 
they dominate the market for a given 
good or service. Some monopolies, on 
the other hand, are small in terms of 
scale of operation or markets; their 
products seem different and of better 
quality to some buyers, or both. Monop- 
olistic enterprises derive their eco- 
nomic power through a relatively 
large sales volume in a given market 
or markets, whether or not they sell 
a unique or differentiated product 
(different from other products at least 
in the mind of the buyer). 

In the United States, some of the 
traditional arguments levied at monopo- 
lies are that (1) monopolies tend to 
restrict output and then force the 
consumer to pay high prices (this 
may or may not be true in the long 


run); (2) they devise “unfair” or 
unethical business ,practices to out- 
smart their competition; (3) they 
dominate the social, political and 
economic environment in the so-called 
“company town” community (several 
small competing businesses are con- 
sidered healthier and more democratic 
than one big one) ; (4) economic con- 
centration is reputed to be a danger- 
ous threat to our political democracy. 


Why was the Sherman Act passed? 
As was stated previously, the public 
felt that big businesses were becom- 
ing too powerful; they were forming 
combinations and aggregating great 
masses of capital in an effort to controi 
the marketing of goods and services 
by eliminating competition, restrict- 
ing output, sometimes increasing prices, 
and generally impeding freedom of 
trade. Senator Sherman, from whom 
the Sherman Act derived its name, 
introduced a resolution on the floor 
of the Senate directing the Senate 
Finance Committee to determine “such 
measures as it may deem expedient 
to set aside, control, restrain, or pro- 
hibit all arrangements, contracts, agree- 
ments, trusts, or combinations between 
persons or corporations, made 
to prevent competition 
with such penalties . to preserve 
freedom of trade and production, the 
natural competition of increasing pro- 
duction, and the lowering of prices 
by such competition. .’ 3° Later, 
when the antitrust bill was debated 
in the Senate, Senator George criti- 
cized trusts which seek to eliminate 
competition: “That is the great evil 





(Footnote 8 continued) 
sons from employing whomsoever he [sic] 
. think proper to employ in his [sic] 
business... .” The act made it a criminal 
offense to picket or boycott an employer or 
to refuse to work with a nonunion worker. 
In 1875, the Conspiracy and Protection Act 
(38 and 39 Vict., C. 86) removed labor union 
action from the ban of criminal conspiracy 
and broadened permissible peaceful picketing 
limits. This act tended to invalidate most 
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of the adverse English labor legislation of 
the previous century. The swing toward 
liberality was somewhat dampened by Quinn 
v. Leathen (House of Lords, 1901, A. C. 495) 
where the court, conceding that the criminal 
conspiracy doctrine was outlawed by the 
act of 1875, still found the union liable 
under a new civil conspiracy doctrine. 

* 26 Stat. 209. 

* 19 Congressional Record 6041 (1888). 
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at which all this legislation ought to 
be directed.’’" 


Legislative history of the Sherman 
Act shows that its general purpose 
was to deal with the problem of 
preserving business competition and 
preventing restraints of trade from 
tampering with that competition. While 
some earlier writers found that it 
was the intent of Congress to include 
labor within the scope of the act, 
other more recent investigators take 
the opposite view. Senator Hoar, an 
alleged author of the act, supported 
an early draft of the bill which ex- 
pressly exempted labor: “We have 
affirmed the old doctrine of the com- 
mon law in regard to all interstate 
and international commercial trans- 
actions, and have clothed the U. S. 
courts with authority to enforce that 
doctrine by injunction.”** Senator 
Edmunds, chairman of the Senate 
Judiciary Committee and another al- 
leged author of the act, publicly stated 
that the act was intended to apply 
to labor.** Thus an early draft of the 
bill was expressly amended so as to 
exempt labor ; the bill as finally passed 
omitted this amendment. 


Three statutory methods for deal- 
ing with violators were established: 
(1) via criminal prosecution, (2) issu- 
ing injunctions when suit was initiated 
by the Attorney General and (3) 
treble damage awards to injured pri- 
vate parties. The act is appropriately 


entitled “An Act to Protect Trade 
and Commerce Against Unlawful Re- 
straints and Monopolies.” 


Common Law Restraints of Trade 


Common law restraints of trade had 
been classified as (1) combinations 


or conspiracies and (2) contracts, where 
one party agreed not to engage in a 
particular trade, business, occupation 
or profession in a specified area’ for 
a certain time, or both. These agree- 
ments were usually part of a larger 
contract involving a business sale. 


The restraint of trade doctrine was 
applied within limitations of reason- 
ableness. In selling the good will of 
a business, an agreement by the seller 
not to compete was reasonably neces- 
sary to protect the sale and was not 
considered in restraint of trade. But 
if the seller agreed not to engage in 
any business, thus threatening to make 
himself and his family public charges, 
as well as depriving the community 
of his services or skills, this agree- 
ment might well be a contract in 
restraint of trade and void or unen- 
forceable at common law. While the 
Sherman Act codified common law 
restraint of trade concepts, the com- 
mon law doctrine of criminal con- 
spiracy was still available for use 
against combinations of workers act- 
ing for illegal purposes or acting for 
legal purposes in an unlawful manner. 


Conspiracies or combinations in re- 
straint of trade at common law in- 
volved monopolistic practices or schemes 
to control either the price or supply 
of a commodity, or both. Offenses 
punishable as crimes were: (1) engross- 
ing, buying up huge stocks of a prod- 
uct in an effort to raise the price; (2) 
forestalling, waylaying goods en route 
to market with the idea of reselling 
them at a higher price. If two or 
more persons acted to control the 
supply or price of a good by agreeing 
to deal only with specified persons or 
at certain prices, this combination 
would be in restraint of trade. Like- 





*21 Congressional Record 3147 (1890). 

*® Work cited at footnote 11, at p. 3146. 

* Edwin E. Witte, The Government in 
Labor Disputes (New York, McGraw-Hill 
300k Company, Inc., 1932), pp. 61-62; 
James A. Emery, “Labor Organizations and 
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the Sherman Law,” 20 Journal of Political 
Economy 599-612 (June, 1912); Alpheus T. 
Mason, Organized Labor and the Law (Dur- 
ham, North Carolina, Duke University Press, 
1925), Chs. 7, 8 (states that the act was 
intended to include labor). 
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wise, if the parties to the combination 
agreed to pay a penalty or forfeit if 
they violated the agreement, this 
agreement was void and not enforce- 
able. Monopoly and combinations in 
restraint of trade were tied together 
by Justice Holmes in the Northern 
Securities antitrust case, where he said: 
“{T]here is no combination in re- 
straint of trade until something is 
done with the intent to exclude strangers 
to the combination from competing 
with it in some part of the business 
which it carries on.” '* Combinations 
in restraint of trade usually occur in 
dealing over commodities, as seen in 
the above three offenses ; labor organ- 
izations were not included in these 
common law offenses. On the other 
hand, the doctrine of criminal con- 
spiracy at common law was_ used 
against combinations of workers act- 
ing for illegal purposes, or acting for 
legal purposes in an unlawful manner, 
as was seen in Commonweolth v. Hunt 
above (footnote 6), and earlier in 


The King v. Journeymen-Tailors ( foot- 
note 4). 


Sherman Act and Labor Unions 


Several lower court decisions ap- 
plied the act to labor cases,’* but it 
was 18 years before the United States 
Supreme Court ruled in the historic 
Danbury Hatters’ case ** that employee 
organizations were clearly within the 
act’s scope. A labor organization 
representing employees in 70 of 82 hat 
manufacturing companies was trying 
to unionize the D. E. Loewe Com- 
pany in Danbury, Connecticut. Loewe 
refused to allow this activity; the 
union called an unsuccessful strike. 
Later the union boycotted Loewe 


hats; union agents requested whole- 
sale dealers in other states not to buy 
them, but offered no objection to pur- 
chasing other nonunion-made hats. 
Union representatives asked retail 
dealers not to buy from wholesalers 
who traded with Loewe. The Ameri- 
can Federation of Labor (AFL) pub- 
lished advertisements and notices asking 
union members and the general public 
not to buy Loewe hats. Loewe refused 
the union’s demands for recognition, 
sued union members for treble dam- 
ages under Section 7 of the act and 
alleged an $80,000 loss of out-of-state 
orders. 

Deciding in favor of the employer, 
Loewe, the Court stated: 


(1) “[T]he Act prohibits any com- 
bination whatever to secure action 
which essentially obstructs the free 
flow of commerce between the States, 
or restricts, in that regard, the liberty 
of a trader to engage in business.” 
(2) The facts showed a combination 
that “falls within the class of restraints 
of trade aimed at compelling third 
parties and strangers involuntarily 
not to engage in the course of trade 
except on conditions that the com- 
bination imposes; and there is no 
doubt that (quoting from Chief Justice 
Erle on trade unions) ‘at common law 
every person has individually, and the 
public also has collectively, a right to 
require that the course of trade should 
be kept free from unreasonable ob- 
struction.’”’ (3) The alleged acts in- 
volved interstate commerce. (4) The 
Sherman Act made illegal every con- 
tract, combination or conspiracy in 
restraint of interstate commerce, with- 
out distinguishing between classes of 
businessmen and workmen. (Section 





™ Northern Securities Company v. U. S., 
193 U. S. 409 (1904). See Louis Boudin, 
“The Sherman Act and Labor Disputes,” 
39 Columbia Law Review 1283 (1939) and 40 
Columbia Law Review 14 (1940); Charles O. 
Gregory, Laber and the Law (New York, 
W. W. Norton & Company, Inc., 1946), p. 205. 
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* Blindell v. Hagen, 54 F. 40 (1893); U. S. 
v. Amalgamated Council, 54 F. 994 (1893); 
Waterhouse v. Comer, 55 F. 149 (1893); and 
U. S. v. Debs, 64 F. 724 (1894). 

* Loewe v. Lawlor, 208 U. S. 274 (1907). 
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1.) (5) Laborers were not exempted 
from coverage since “[t]he records 
of Congress show that several efforts 
were made to exempt, by legislation, 
organizations of farmers and laborers 
from the operation of the Act and that 
all these efforts failed, so that the Act 
remained as we have it before us.” ™* 


It may well be contended that the 
Danbury Hatters’ case was a landmark 
one. Since the union objective was 
to organize the company, not just to 
strike at the point of origin nor to 
boycott at the termination point of 
the commerce, it would seem that if 
a strike were legal to force unioniza- 
tion, it would also be legal to boycott 
to force unionization. The practical 
effect of a boycott at the termination 
point of commerce is not too different 
from that of a strike at the originating 
point; both obstruct the flow of com- 
merce and put pressure on the em- 
ployer to grant the union’s demands. 
The Court’s holding based on boy- 
cotting activities ((2) above) and not 
on the strike implies that the latter 
was not in restraint of trade under the 
act. The then prevailing body of law 
accepted the legality of strikes for 
economic improvement of the worker, 
but held the secondary boycott illega!. 
lf applying the act turned 6n whether 
union activity was legal or illegal un- 


der general law, then illegal union ac- 
tion in interstate commerce would be 
regulated by the act.’* 

Still another approach to analyzing 
the Danbury Hatters’ case would be to 
consider the type of markets involved 
and the impact of union activities on 
those markets. Striking to force union- 
ization obviously affects the struck 
employer’s labor market. If he can 
not, or does not, hire temporary workers 
to replace strikers, he may be forced 
to cut production quotas, which in 
turn will then affect the quantity of the 
given product available for sale to the 
public—assuming the struck employer 
does not have extensive’ inven- 
tories of finished goods. The union- 
initiated buyers’ boycott against Loewe 
hats represents even more direct in- 
terference with the product market, 
providing of course that the buyers’ 
boycott is effective. Both the strike 
and boycott may have the same ob- 
jective—to force a given employer to 
recognize the union in question. 


Labor Seeks Exemption 
from Sherman Act 

The Clayton Act, passed in 1914, 
presumably exempted labor combina- 
tions from coverage under the Sherman 
Act and limited the use of injunctions 
in federal courts;*® but less than a 





* Case cited at footnote 16. Mr. Justice 
Holmes spoke for the Court. 


*See Edward Berman, Labor and the 
Sherman Act (New York, Harper & Brothers, 
1930), p. 14; Harry Shulman, “Labor and 
the Anti-trust Laws,” 34 Illinois Law Review 
769 (1940). 

* 38 Stat. 731. Sec. 6 provides “[t]hat 
the labor of a human being is not a com- 
modity or article cf commerce. Nothing 
contained in the antitrust laws shall be 
construed to forbid the existence and opera- 
tion of labor, agricultural, or horticultural 
organizations, instituted for the purpose of 
mutual help, and not having capital stock 
or conducted for profit, or to forbid or 
restrain individual members of such organ- 
izations from lawfully carrying out the 
legitimate objects thereof; nor shall such 
organizations, or members thereof, be held 
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or construed to be illegal combinations 01 
conspiracies in restraint of trade, under the 
antitrust laws.” 

Samuel Gompers, president of the AFL, 
announced: “This declaration is the indus- 
trial Magna Carta upon which the working 
people will rear their construction of indus- 
trial freedom.” 

Edwin E, Witte, work cited at footnote 
13, at p. 67, concluded from his personal 
observations and study of the Congressional 
debates that “most of the members of Con- 
gress believed Sec. 6 of the Clayton Act 
simply precluded suits for the dissolution 
of labor unions under the antitrust laws, 
and actions directed against their normal 
and lawful activities.” See also Felix Frank- 
furter and Nathan Greene, The Labor Injunc- 
tion (New York, The Macmillan Company, 
1930), p. 140. 
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decade later it was shown in the Du- 
plex case *® that the Clayton Act had 
not in fact protected the rights of 
labor as was believed by many ob- 
servers when it was passed. There 
was no change in the illegality of boy- 
cotting as viewed in the Danbury 
Hatters’ case. Further, since Section 16 
gave private parties the right of en- 
joining antitrust violations, labor was 
subjected to increased application of 
the Sherman Act after passage of the 
Clayton Act. The International Associa- 
tion of Machinists (IAM) successfully 
organized three active competitors of 
the Duplex Company, a nonunion 
printing press manufacturer. Two 
unionized competitors warned the 
IAM that unless Duplex accepted union 
wage and hour standards, they would 
stop dealing with the IAM. The 
union called an unsuccessful strike 
and then brought more economic 
pressure on the company by inform- 
ing New York City customers that 
“it would be better for them not to 
purchase, or having purchased, not to 
install” Duplex presses. Customers 
were threatened with sympathetic 
strikes ; trucking companies were urged 
not to haul Duplex presses; repair 
shops were notified not to service them ; 
union men were asked to refuse to 
install them. Duplex sales in inter- 
state commerce declined and the com- 
pany sued to enjoin the union from 
continuing these offensive practices. 
The union wanted a closed shop, an 
eight-hour day and union wages. 


By-passing the language of Section 
6 in the Clayton Act by holding it 
inapplicable to this case, the United 
States Supreme Court found that the 
union had departed “from its normal 
and legitimate objects and engaged in 
... a conspiracy in restraint of trade.” ** 


Section 20 of the Clayton Act was 
“but declaratory of the law as it stood 
before”; ** it protected only those 
labor disputes where an employer- 
employee relationship existed. Here 
the dispute was much broader in the 
opinion of the court—it embraced 
60,000 machinists and adversely af- 
fected innocent users of Duplex presses 
through sympathetic union action. 
“Congress had in mind particular in- 
dustrial controversies, not a general 
class war.” ** 


Relying on the Danbury Hatters’ 
decision that the restraints involved— 
whether the result of peaceful per- 
suasion or force—were illegal under 
the Sherman Act, the High Court 
then went on to construe Section 6 
to mean that (1) a labor union alone, 
just by virtue of its existence and opera- 
tion, did not constitute an illegal com- 
bination or conspiracy in restraint of 
trade; (2) normal objectives of a 
labor union are legitimate, and the 
antitrust laws should not be construed 
to prevent labor unions from carrying 
out their legitimate objectives; (3) 
nothing in Section 6 exempts labor 
unions from being held accountable 
for departures from normal and legiti- 
mate objectives, as when they engage 
in actual combinations or conspiracies 
in restraint of trade; (4) Section 6 
does not authorize unlawful activity 
nor enable a normally lawful organi- 
zation to provide a cover for an illegal 
combination or conspiracy in restraint 
of trade as defined in the antitrust 
laws.** 


After combing the legislative his- 
tory of the Clayton Act, the circuit 
court had construed Section 20 as 
legalizing secondary boycotts. The 
majority of the Supreme Court, how- 





* Duplex Printing Press Company v. Deer- 
ing, 254 U. S. 443 (1921). 

* Case cited at footnote 20. Mr. Justice 
Pitney delivered the opinion of the Court, 
at p. 469. 


918 


* 254 U. S., at p. 470. 

* 254 U. S., at p. 472. 

*See Gregory, work cited at footnote 14, 
at p. 210. 
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| sincerely believe that the time has 
come for an interrogation and in- 
vestigation into the monitors against 
union controversy. We cannot hide 
our heads in the sand because of the 
much-publicized hue and cry against 
individuals within the union and stand 
idly by while the rights, privileges, 
and the economic welfare of every 
union member is in jeopardy. 
—Representative John H. Dent 





ever, found that Section 20 was “blindly 
drawn” by Congress, and that “the 
extreme and harmful consequences of 
the construction adopted in the court 
below are not to be ignored.” Such 
detrimental consequences fell most 
heavily on “many innocent people far 
remote from any connection with or 
control over the original and actual 
dispute.” *° 

In the Danbury and Duplex cases, 
as well as in two earlier antitrust 
cases involving business combinations,”® 
the Supreme Court held that every 
combination in restraint of trade was 
illegal; “every” meant all without ex- 
ception. Later the Court abandoned 
this all-inclusive interpretation in the 
Standard Oil and American Tobacco 
cases decided in 1911.27 Only un- 
reasonable or undue restraints of trade 
were Sherman Act violations, but since 
these were not defined in the act, such 
restraints were “to be determined in 
the light of reason.” This so-called 
“rule of reason,’ which became a 
popular and widely quoted legal phrase, 


originally applied only to industrial 
combinations. Whether it applied to 
labor organizations was not dealt 
with directly until the Supreme Court 
decided the Bedford Cut Stone case.** 


The Bedford Company and other 
employer petitioners quarried and cut 
Indiana limestone, 75 per cent of 
which was shipped in interstate com- 
merce. In 1921, the companies re- 
fused to renew their long-standing 
contract with the stonecutters’ union. 
The employees went out on strike; 
the companies retaliated with a lock- 
out and organized a rival company 
union. The stonecutters’ union con- 
stitution forbade members to handle 
material cut by men working against 
the union, so they peacefully refrained 
from working on stone cut by “scabs.” 
There was no violence, threats, fraud 
or boycott of builders using “scab” 
stone—only a refusal to work on it. 
Interstate stone sales dropped since 
contractors refused to buy from Bed- 
ford; the boycott was effective. The 
companies sought an injunction, claim- 
ing restraint of trade in violation of 
the Sherman Act. The Court recog- 
nized that the union’s “sole purpose” 
was to unionize the stonecutters and 
carvers, but then referred to the Du- 
plex decision and said: 

“A restraint of interstate commerce 
cannot be justified by the fact that 
the ultimate object of the participants 
was to secure an ulterior benefit which 
they might have been at liberty to 





* The minority, Jutices Holmes, Clarke 
and Brandeis, with the latter writing the 


dissenting opinion, declared: “All rights 
are derived from the purposes of the society 
in which they exist; above all rights rises 
duty to the community. The conditions de- 
veloped in industry may be such that those 
engaged in it cannot continue their struggle 
without danger to the community. But it 
is not for judges to determine whether such 
conditions exist, nor is it their function to 
set the limits of permissible contest and to 
declare the duties which the new situation 
demands. This is the function of the legis- 
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lature which, while limiting individual and 
group rights of aggression and defense, may 
substitute processes of justice for the more 
primitive method of trial by combat.” 

*U. S. v. Joint Traffic Association, 171 
U. S. 505 (1898); U. S. v. Trans-Missouri 
Freight Association, 166 U. S. 290 (1897). 

* Standard Oil Company v. U. S., 221 U. S. 
1 (1911); U. S. v. American Tobacco Com- 
pany, 221 U. S. 106 (1911). 

* Bedford Cut Stone Company v. Journey- 
men Stone Cutters’ Association, 274 U. S. 37 
(1927). 
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pursue by means not involving such 
restraint. ... With a few changes... 
which would have no effect upon the 
principles established, the opinion in 
Duplex Co. v. Deering might serve... 
in this case.” 


Justice Brandeis, writing the dis- 
sent in which Justice Holmes con- 
curred, felt that only unreasonable 
restraints of interstate commerce are 
prohibited by the Sherman Act; the 
restraint in the Bedford case was a 
reasonable one; therefore, it was not 
prohibited by the Sherman Act. The 
“rule of reason” cases (above), ap- 
plying to business organizations, sup- 
ported his first point. 


Furthermore, the Bedford case is 
distinguished from the Duplex case on 
the reasonableness of the conduct in- 
volved. In the Duplex case the ma- 
chinists used coercion and threats; 
the stonecutters in the Bedford case 
peacefully refused to work on “un- 
fair” stone. The Duplex case involved 
unionizing an open shop and aggres- 
sive action against an isolated employer ; 
the stonecutters acted in self-protec- 
tion against an employer combination 
trying to substitute company unions 
for the stonecutters’ union with which 
they long had had contracts. Unity 
of interest was rejected as a union 
defense. This case subsequently ex- 
posed the Supreme Court to charges 
of being prejudiced against labor. 
Agitation was renewed by labor to 
free itself from the restrictions of the 
antitrust laws.”® 


Strikes and Restraint of Trade 


The Bedford, Duplex and Danbury 
cases dealt with some form of boycott 
of goods at the point of destination 
outside the state of origin, but the 
union’s objective was largely to be 


achieved at the point of manufacture 
of the goods. The next important 
problem to appear in the cases con- 
cerns the legal effect of preventing 
manufacture of the goods at the point 
of origin, thus keeping goods from en- 
tering the flow of interstate com- 
merce. The Supreme Court faced this 
issue squarely in the famed Coronado 
Coal Company cases.*° 


The Coronado Coal Company of 
western Arkansas bargained with the 
United Mine Workers and met union 
standards. Nonunion mines paid 
lower wages and threatened the com- 
pany with loss of markets, so the 
company decided to break with the 
union. The miners struck ; widespread 
violence and property destruction fol- 
lowed. The company sued the union 
for treble damages under the Sher- 
man Act (Section 7). Deciding that 
there was no violation of the act since 
coal mining is not interstate com- 
merce, the Supreme Court said that 
Congress therefore had no constitu- 
tional power to regulate this activity. 
“Obstruction of coal mining, though 
it may prevent coal from going into 
interstate commerce, is not restraint 
of that commerce unless the obstruc- 
tion to mining is intended to restrain 
commerce in it or has necessarily 
such direct, material, and substantial 
effect to restrain it that intent reason- 
ably must be inferred.” Company 
counsel then proceeded to develop 
evidence of an intention by the union 
to restrain commerce. The case went 
back to the Supreme Court for the 
second time. 


Now the Court declared that there 
was substantial evidence tending to 
show that the union purpose was to 
impede production of nonunion coal 
and prevent its interstate shipment 
where it would, in competition, tend 





* Witte, “Journeymen Stone Cutters’ De- 
cision,” 17 American Labor Legislation Re- 
view 139 (June, 1927). 
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* United Mine Workers v. Coronado Coal 
Company, 259 U. S. 344 (1922); Coronado 
Coal Company v. United Mine Workers, 268 
U. S. 295 (1925). 
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to reduce the price of the commodity 
and adversely affect wages for union 
labor in competing mines. “[W]hen 
the intent of those unlawfully pre- 
venting the manufacture or produc- 
tion is shown to be to restrain or 
control the supply entering and mov- 
ing in interstate commerce, or the 
price of it in interstate markets, their 
action is a direct violation of the 
Anti-trust Act.” This “direct” viola- 
tion contrasted with the “mere reduc- 
tion in the supply of an article to be 
shipped in interstate commerce by the 
illegal or tortious prevention of its 
manufacture or production,” which was 
called an “indirect and remote” ob- 
struction to that commerce. Restraint 
was either “direct” or “indirect,” de- 
pending on the intent of the labor 
organization. A “direct” restraint 
violated the act. 


According to this decision, the in- 
tent of the union activity must ap- 
parently be an unlawful interference 
with the product market in interstate 
commerce—either through restrain- 
ing or controlling supply or price. 
Whenever this occurs, there is then 
a direct violation of the Sherman Act. 
The fact that there is a strike of union 
workers in the labor market does not 
seem to have much relevance in the 
Court’s reasoning. Neither does the 
Court seem concerned about the exist- 
ence, or lack of, monopoly power in 
the offensive union activity. The mere 
fact that the union activity has directly 
restrained interstate commerce is suf- 
ficient for a showing of an antitrust 
law violation. 

In the Leather Workers case,*' the 
decision was against the companies 


and stated more clearly what consti- 
tuted a “direct” restraint under the 
Sherman Act. Employees of the 
Herkert and Meisel Trunk Company, 
a trunk and leather goods manufac- 
turer, struck for union recognition 
and picketed nonstriking employees. 
The companies were prevented from 
continuing to manufacture their goods 
and could not fill out-of-state orders; 
they sought an injunction against the 
union, charging an antitrust law vio- 
lation. The Court said: “It is only 
when the intent or necessary effect 
upon such commerce in the article is 
to enable those preventing the manu- 
facturer to monopolize the supply or 
control its price, or discriminate as 
between its would-be purchasers, that 
the unlawful interference with its 
manufacture can be said directly to 
burden interstate commerce.” ** 


Antitrust Cases During New Deal 


Labor benefited greatly from favor- 
able legislation under the New Deal 
Administration of President Franklin 
Roosevelt. These laws reflected a 
change in Congressional policy ap- 
proaching federal sponsorship of labor 
unions. A liberal Supreme Court, com- 
bined with the passage of the Norris- 
LaGuardia Act (1932),** popularly 
labeled the Anti-Injunction Act, as 
well as the comprehensive Wagner 
Act (National Labor Relations Act) 
of 1935, effectively reduced the area 
of union responsibility under the anti- 
trust statutes. 


The Apex case ** marks the turning 
point in the switch toward increased 


legal immunities of labor unions, al- 





* United Leather Workers v. Herkert, 265 
U. S. 457 (1923); see Gregory, work cited 
at footnote 14, at p. 211. 

* Case cited at footnote 31. (Mr. Chief 
Justice Taft delivered the opinion of the 
Court, at p. 471.) 

% 47 Stat. 70 USC 29, 104, 105. Passed to re- 
move restrictive interpretations of the Clayton 
Act by the courts, the act barred federal 
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ities (striking, picketing, boycotting or 
other peaceful nonfraudulent activities) during 
a labor dispute; it also tightened procedural 
requirements for issuing injunctions and 
made them more difficult to obtain. 

* Apex Hosiery Company v. Leader, 2 
Lasor Cases { 17,063, 310 U. S. 469 (1940). 
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though the case held that labor unions 
were within the purview of the Sher- 
man Act “to some extent and for 
some purposes.” Mere lessening of 
the quantity of goods moving in inter- 
state commerce because of a strike 
did not constitute “restraint,” unless 
there were an actual or intended 
effect on competition. 


The Apex Hosiery Company was a 
nonunion Philadelphia firm; only 
eight of its 2,500 employees were 
members of the union which sought 
a closed shop agreement with the com- 
pany. The company refused to sign 
a closed shop agreement, and union 
members in other companies declared 
a “sit-down” strike and seized the 
plant. Six weeks later they were 
ousted from their illegal possession of 
the plant, but machinery and property 
had been damaged and destroyed. 
According to the Court: “[W]hen 
the plant was seized there were 
130,000 dozen pairs of finished orders, 
eighty per cent of which were destined 
for points outside the state. Shipment 
was prevented by the occupation of 
the factory by the strikers.” After 
the strikers refused three manage- 
ment requests to be permitted to ship 
the hosiery, the company sued for 
treble damages under the Sherman 
Act (Section 7). 


The Supreme Court found that there 
was no violation of the Sherman Act; 
a direct and intentional prevention of 
shipment or delivery of goods in in- 
terstate commerce was held not in 
restraint of commerce in this case. 
The Sherman Act did not embrace the 
policing of interstate transportation 
or movement of goods and property 
nor union activity aimed at elimina- 
tion of price competition based on 
differences in labor standards between 
union and nonunion-made goods. In 
the Apex case, there was interference 


with interstate transportation, move- 
ment of goods and property, but there 
was no restraint of trade under the 
common law doctrine as intended by 
the Sherman Act; therefore the act 
did not apply to the facts in this case. 
Legal scholars saw the case as a 
history-making reversal of established 
decisions, almost completely exempt- 
ing labor from application of the anti- 
trust laws. The Danbury, Bedford 
and Duplex cases are distinguished 
from the Apex case on the ground 
that they involved union activities 
dtrected at control of the product 
market and widespread enough to 
substantially affect it; effective buyers’ 
boycotts were also part of the picture 
in the former cases. 


While the Apex case showed the 
new direction in which the Supreme 
Court was moving, the Hutcheson 
case ** is an equally important de- 
cision because it stands for the propo- 
sition that a union may not be prosecuted 
under the Sherman Act for conduct- 
ing a jurisdictional strike. There was 
no employer-union dispute, but, in- 
stead, a dispute over a work assign- 
ment between two unions in the 
employer’s plant. An injunction was 
not allowed. The United Brotherhood 
of Carpenters and Joiners of America 
and the International Association of 
Machinists (IAM) disagreed as to 
who should do certain work. The 
employer, Anheuser-Busch, under an 
agreement with both unions, assigned 
the disputed work to the machinists, 
subject to arbitration with the car- 
penters. The latter refused to arbitrate, 
called a strike, picketed and—through 
circular letters and the official union 
paper—urged union members and 
others not to buy Anheuser-Busch 
beer. President Hutcheson and three 
other officers of the carpenters’ union 
were charged with criminal combina- 





*U. S. v. Hutcheson, 3 Lasor Cases 
7 51,110, 312 U. S. 219 (1941). 
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We must maintain and further streng- 
then the economy at home. This in- 
volves: Encouragement of a sound 
money policy to stimulate growth and 
expansion of our free enterprise sys- 
tem and halt inflation . . . Further 
brighten the outlook for job-creating 
free enterprise through appropriate 
modification of the tax laws; effec- 
tive employment of the antitrust laws; 
and similar actions. 

—Alexander Wiley 





tion and conspiracy in violation of the 
Sherman Act. 

Justice Frankfurter, delivering the 
majority opinion of the Court, held 
that there was no violation of the 
Sherman Act, since Section 20 of the 
Clayton Act specified certain union 
activities which should not be con- 
sidered as violations of any federal 
law. He found that the facts in the 
Hutcheson case came within the spe- 
cified union activities in Section 20 
of the Clayton Act, so they could not 
be deemed in violation of the Sherman 
Act. There was some difficulty here 
since the Court in the Duplex case 
had held that Section 20 of the Clay- 
ton Act covered only those union 
activities involved in the immediate 
employer-employee relationship; in 
the Hutcheson case the facts dealt with 
union activities outside that relation- 
ship. Ingeniously, Justice Frankfurter 
argued that it was not the true con- 
gressional intent of Section 20 that 
it be limited to the immediate em- 
ployer-employee relationship ; further- 
more, Congress rendered the Duplex 
decision inoperative by enacting the 


Norris-LaGuardia Act which clearly 
applied to union activities outside the 
immediate employer-employee rela- 
tionship. Whether union conduct vio- 
lated the Sherman Act was to be 
determined only by reading the Sher- 
man Act, Section 20 of the Clayton 
Act and Sections 13(b) and (c) of the 
Norris-LaGuardia Act as a harmo- 
nizing or interlaced text in regard to 
the outlawry of labor conduct. Justice 
Frankfurter’s position had changed 
from the time he, then a Harvard 
law professor, was an advisor to Con- 
gress in drafting the Norris-LaGuardia 
Act. He said then that the Norris- 
LaGuardia bill “withdraws the remedy 
of injunction. Civil action for dam- 
ages and criminal prosecution remain 
available instruments. Illegal strikes 
are not made legal.” ** The big issue 
in enacting the Norris-LaGuardia Act 
was to handle the problem of govern- 
ment by injunction in labor disputes 
and to limit the use of injunctions so 
that there would be a fair trial in 
granting whatever legal or criminal 
remedies might otherwise be avail- 
able. The intention was probably to 
affect procedural rather than substan- 
tive law.*? 

From 1939 to 1941, a sustained gov- 
ernment effort to bring unions under 
the proscriptions of the antitrust 
statutes with regard to certain restric- 
tive practices (jurisdictional strikes, 
refusal to work on or install pre- 
fabricated materials, make-work at- 
tempts) in the construction industry 
was comparatively unsuccessful.** 


Emphasizing that the object of the 
conspiracy or union activities must 





* Felix Frankfurter and Nathan Greene, 
“Congressional Power over the Labor In- 
junction,” 31 Columbia Law Review 408 
(1931). 

“For further discussion, see Charles O. 
Gregory, “The New Sherman-Clayton- 
Norris-LaGuardia Act,” 8 University of 
Chicago Law Review 503 (1941); David F. 
Cavers, “And What of the Apex Case Now?” 
8 University of Chicago Law Review 516 
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(1941); Roscoe T. Steffen, “Labor Activities 
in Restraint of Trade: The Hutcheson Case,” 
36 Illinois Law Review 1 (1941). 

The Hutcheson case ruling was applied to 
a secondary boycott situation in Milk Wagon 
Drivers v. Lake Valley Farm Products, Inc., 
3 Lapor Cases J 51,104, 311 U. S. 91 (1940). 

*See Report of the Justice Department, 
prepared for the Senate Small Business 
Committee, September, 1946. 
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be directed against interstate trade 
and not wholly against local trade, 
the Seventh Circuit Court of Appeals 
found insufficient evidence to invoke 
application of the Sherman and Clay- 
ton Acts in the Albrecht case.*® The 
defendants were a contractors’ asso- 
ciation and a labor union who had 
agreed that the union would not fur- 
nish men to contractors who were not 
association members. The plaintiff 
contractor tried to join the associa- 
tion; he was admitted on stipulations 
which raised his costs so much that 
he could not get work. A_ small 
amount of his materials were pur- 
chased from out-of-state. The court 
found that the effect on interstate 
commerce was remote and incidental ; 
therefore the contractors’ association- 
labor union conspiracy fell outside the 
condemnation of the Sherman and 
Clayton Acts. 


The area of union responsibility 
under the antitrust laws was reduced 
almost all the way to complete im- 
munity in Hunt,v. Crumboch,*® where 
relief was deni¢d an employer after 
the union refuséd to supply workers 
to him or to accept his employees into 
union membership—thus causing de- 
struction of his business. The employer, 
a contract trucker, resisted unioniza- 
tion and fought a bitter, violent strike. 


In general, during the New Deal 
period the rights of labor unions to 
organize workers and strike for higher 
wages were protected and fostered by 
the avowed federal labor policy. This 
protective policy spilled over into 
federal court decisions and the adop- 
tion of a generally liberal view by 
the United States Supreme Court. 
Union responsibility under the anti- 
trust laws received a breathing spell 
when the courts found these laws 
inapplicable to the alleged union vio- 
lations. This result was achieved by 
reasoning that there must be a direct 
and substantial effect on interstate 
commerce before the antitrust law 
structure is applicable ; when the anti- 
trust laws are applied, they may well 
be applied as a harmonizing or inter- 
laced whole in regard to the alleged 
illegality of union conduct, according 
to Justice Frankfurter’s reasoning in 
the famed Hutcheson decision, which 
was discussed more fully above. 


Closed Shop Agreements 
and Self-Interest Doctrine 


A union is exempt if it acts alone 
in its self-interest and pursues legiti- 
mate objectives, “exercising the peace- 
ful activities normally incident to 
achieving its usual and proper aims,” 
according to the Allen-Bradley case.*" 
Local No. 3 of the International 





” Albrecht v. Kinsella, 4 Lapor CASES 
7 60,508, 119 F. 2d 1003 (CA-7, 1941). 

“9 Lapor Cases ¥ 51,214, 325 U. S. 821 
(1945), a 5-4 decision; Justices Black, Reed, 
Douglas, Murphy and Rutledge in the 
majority; Chief Justice Stone, Justices 
Roberts, Frankfurter and Jackson dissenting. 
Justice Jackson said in his dissenting opin- 
ion: “This Court now sustains the claim of 
a union to the right to deny participation 
in the economic world to an employer simply 
because the union dislikes him. This Court 
permits to employees the same arbitrary 
dominance over the economic sphere which 
they control that, labor so long, so bitterly 
and so rightly asserted should belong to no 
man.” (At p. 831) 

Roscoe Pound, in “Restraint of Trade,” 
Legal Immunities of Labor Unions (Washing- 
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ton, D. C., American Enterprise Association, 
Inc., May, 1957), p. 35, commented: “It is 
not merely . .. that labor unions are ex- 
empted from the provisions of the statutes 
against combinations and agreements in 
restraint of trade. They may actively inter- 
fere with trade and commerce with immunity 
from what is often the only effective remedy.” 

* Allen-Bradley Company v. Local 3, IBEW, 
9 Lapor Cases § 51,213, 325 U. S. 797, 810 
(1945); see also J. P. C. Distributors v. 
Chicago Moving Picture Machine Operators 
Union, 132 F. Supp. 294 (DC IIL, 1955); 
New Broadcasting Company v. Kehoe, 19 
Lagpor Cases § 66,084, 94 F. Supp. 113 (DC 
N. Y., 1950). 
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Brotherhood of Electrical Workers 
(IBEW) had as members electricians 
employed by manufacturers produc- 
ing electrical equipment and also 
electricians employed by contractors in- 
stalling that equipment in the New 
York metropolitan area. The union 
obtained closed shop agreements with 
all local electrical equipment manu- 
facturers and contractors ; those agree- 
ments required contractors to buy 
equipment only from local manufac- 
turers, who were to limit their sales 
in New York City to contractors em- 
ploying union members. Agencies 
were established by the union, the 
manufacturers and the contractors to 
set prices and control the market in 
the metropolitan area by boycotting 
nonparticipating contractors and man- 
ufacturers and excluding electrical 
equipment manufactured outside the 
New York area. Jobs for union mem- 
bers increased; wages improved ; hours 
were cut; prices of electrical equip- 
ment rose. Some New York City 
manufacturers received a high price 
in the protected market but a lower 
price in other markets for the same 
products. Competition was eliminated 
and a complete monopoly secured in 
the New York City area. The Allen- 
Bradley Company and other out-of-state 
electrical equipment manufacturers 
sued the union and its officers to have 
them enjoined under the Sherman Act. 


Justice Black, delivering the major- 
ity opinion of the Court, held that 
union action taken in concert with a 
nonlabor group, such as the employer 
association, and aimed at affecting 
prices or suppressing competition vio- 
lated the Sherman Act.*® His reason- 
ing was that monopolies are outiawed 
by the Sherman Act and that a busi- 
ness monopoly is no less a monopoly 


when aided by a union, as was the 
case here. He stated further: “Our 
holding means that the same labor 
union activities may or may not be 
in violation of the Sherman Act, de- 
pendent upon whether the union acts 
alone or in combination with business 
groups.” 


Justice Roberts dissented, declaring 
that this decision “has now created 
a situation in which, by concerted 
action, unions may set up a wall 
around a municipality of millions of 
inhabitants against importation of any 
goods if the union is careful to make 
separate contracts with each employer, 
and if union and employers are able 
to convince the court that, while all 
employers have such agreements, each 
acted independently in making them 
—this notwithstanding the avowed 
purpose to exclude goods not made 
in that city by the members of the 
union; notwithstanding the fact that 
the purpose and inevitable result is 
the stifling of competition in inter- 
state trade and the creation of a 
monopoly.” 


Archibald Cox, a Harvard law pro- 
fessor, commenting on the A_llen- 
Bradley decision, finds it difficult to see 
if an administrable line can be drawn 
when unions are free to impose market 
restraints which are criminal for em- 
ployers.** It may also be unwise to 
use a restrictive interpretation of a 
labor dispute.** The Norris-LaGuardia 
Act was based on the belief that in 
employer-employee disputes the law- 
fulness of concerted activities should 
depend on overt acts rather than on 
a judgment as to the propriety of 
their immediate aim.*® A labor dis- 
pute is defined in Section 113(c) of 
the act as “any controversy concern- 
ing terms or conditions of employ- 





“For a case in accord, see U. S. v. 
Women’s Sportswear Manufacturers’ Associa- 
tion 16 Lapor CAsEs § 65,052, 336 U. S. 460 
(1949). 


Antitrust Legislation 


**“Tabor and the Antitrust Laws—A Pre- 
liminary Analysis,” 104 University of Penn- 
sylvania Law Review 252, 271 (1955). 

“Article cited at footnote 43, at p. 269. 

* Article cited at footnote 43. 
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ment.” While federal courts follow 
this approach, state courts have re- 
turned to the common law objectives 
test (seeking unlawful aims or lawful 
aims by unlawful means), probably 
because of the complex issues involved 
in some cases.*® On the other hand, 
union aims are normally related to 
some aspect of the employer-employee 
relationship, not a union-employer 
combination as in Allen-Bradley. This 
employer-employee relationship has 
been said to be the “matrix of the 
controversy.” *7 


Reviewing the economic aspects of 
the Allen-Bradley Company decision in 
the light of the questions posed at 
the beginning of this discussion, we 
can now direct our thinking toward 
some of the answers. The monopoly 
power of the IBEW union was exer- 
cised in conjunction with both manu- 
facturers and contractors, so it may 
be said to be a joint employer-union 
effort. Complete monopoly power was 
exercised over prices and supplies 
furnished to the New York metro- 
politan area, which may be defined 
as the market place in this case. In 
the sense of this geographic area, the 
joint control exercised by union-non- 
union collusion (IBEW-manufacturer- 
contractor) may be said to be concep- 
tually measurable. Prices were set at 
a fairly high level, supplies were re- 
stricted and only made available through 
local manufacturers who sold to con- 
tractors employing IBEW members. 
Monopoly control extended over both 
the factor market—that is, the supply 
of union labor—and the product mar- 
ket—that is, the availability of union- 
made goods. Union collusion with 
a nonunion group (manufacturers and 


contractors here) was held not to be 
permissible by the majority of the 
Supreme Court. 


Justice Black’s majority opinion in 
Allen-Bradley seems to say that the 
same labor union activities without 
employer collusion might be viewed 
differently by the Court, since he said 
that they “may or may not be in vio- 
lation of the Sherman Act.” Justice 
Roberts, in his dissenting opinion, 
strongly objected to this dictum, be- 
cause he felt that this view left the 
door open for union activities to cre- 
ate a monopoly which could well stifle 
competition in interstate trade, as long 
as the union was careful to deal indi- 
vidually with each employer and pro- 
viding they were able to convince 
the Court that any agreements were 
arrived at independently and without 
collusion. 


A more recent union-employer com- 
bination in restraint of commercial 
competition was involved in the Ham- 
ilton Glass Company case.** An action 
was brought against the glass com- 
pany, and a glaziers’ union for an in- 
junction under Section 4 of the Sherman 
Act. The complaint alleged that the 
union, the company and other com- 
panies had conspired in an unreason- 
able restraint of interstate trade and 
commerce in preglazed sash and other 
preglazed products which had stopped 
the flow of these products into Chi- 
cago. thus resulting in higher prices 
to customers. Citing the Apex case, 
the court stated that a restraint on 
commercial competition in the market- 
ing of goods and services must be 
shown. The court found a Sherman 
Act violation in the combined union- 





“See 39 Cornell Law Quarterly 596-597. 

* Columbia River Packers Association v. 
Hinton, 5 Lapor Cases § 51,127, 315 U. S. 
143, 146 (1942}; Ring v. Spina, 148 F. 2d 647 
(CA-2, 1950); Hawaiian Tuna Packers v. 
International Longshoremen’s Union, 13 Lapor 
Cases J 63,920, 72 F. Supp. 562 (DC Hawaii, 
1947). At the state level see Giboney v. 
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Cases { 65,062, 336 U. S. 490 (1949) and 
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18 Lapor Cases § 65,904, 93 N. E. 2d 751 
(1950). 

“U.S. v. Hamilton Glass Company, 155 F. 
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employer activity to restrain the use 
of products in competition with the 
employer, with a resultant increase 
in the cost of the products in question 
to users other than the employer. 
While this case concerned a restraint 
of the product market only, rather 
than both a labor and product mar- 
ket monopoly as in the Allen-Bradley 
case, a similar rationale was applied 
by the court; union collusion with a 
nonunion group (an employer here) 
is not permissible. 


Union Market Behavior 


Unions are organized for reasons 
other than collective bargaining ad- 
vantages, but they seldom survive un- 
less the members are convinced that 
unionization will win concessions 


from employers on wages, hours and 
working conditions exceeding those 
obtainable by individual negotiations. 
Given a small degree of market power 
(enough to maintain membership and 


to preserve the union) as the lower 
minimum and complete monopoly (of 
all labor in the given labor market 
through a closed union, closed shop *° 
or union shop*’) as the maximum, 
then the actual market power of un- 
ions today falls somewhere between 
these two limits. 


All unions are monopolies to some 
degree in the labor market; the ex- 
tent of their monopoly power is deter- 
mined by how they control alternatives 
facing employers or relevant groups 
of employers. To enforce an effective 
union monopoly, alternative sources 
of labor supply will probably be either 
inaccessible or more expensive for a 
given employer. How many employers 
a union can successfully control de- 


pends on conipetitive relations among 
employers in the product markets, too. 


Unions usually organize employers 
only on a regional basis if product 
transport costs are high; where they 
are low and a national market exists 
for the product, the union’s market 
power may develop into a nation-wide 
organization or exclude competing 
products from organized local mar- 
kets. The union may be able to pre- 
vent the employer from introducing 
labor-saving techniques (via contract 
clauses) or fix the supply of men for 
jobs (hiring halls and restrictive prac- 
tices of the building trades are ex- 
amples). Control may even extend 
to blocking entry by new firms and 
setting the price of the product sold, 
which are, of course, practices affect- 
ing the product market.” 


In exerting market power, union 
activities may concentrate on either 
the labor market or the product mar- 
ket, or both. The union’s judgment 
of its relative labor and product mar- 
ket power may differ radically from 
its actual power—just as businessmen 
often fail to accurately judge the 
strength of their position in product 
‘markets. Furthermore, it is hard to 
determine exactly where the union’s 
control over the labor market ends 
and its influence on the product mar- 
ket begins (geographic area of, prices 
charged and supplies made available). 


Even if we can determine the limits 
of the product market, it is not easy 
to pinpoint which effects of union 
activities lessen competition in the 
product market and which do not. 
Many entrepreneurial activities in- 
volved in producing and selling goods 
are effectively influenced by union 





“ Both are illegal under the Taft-Hartley 
Act, but they are nevertheless still fairly 
common in the building trades unions. 

“This practice is legal under Taft- 
Hartley, although employees may elect to 
pay dues but not belong to the union. 
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* Edward S, Mason, “Labor Monoply and 
All That,” Proceedings of Eighth Annual 
Meeting of Industrial Relations Research 
Association (New York City, December 
28-30 1955) (Edited by Professor L. Reed 
Tripp), p. 189. 
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actions ;°* we have already seen ex- 
amples of a complete monopoly of 
both the labor and product markets 
in the Allen-Bradley case. 


Unions may not act as strictly ra- 
tional monopolistic sellers of labor 
services in the labor market, although 
they are monopoly organizations which 
frequently operate in much the same 
fashion as price cartels.** The aggre- 
gate number for whom a union nego- 
tiates and the exact total number of 
dues-paying members may be widely 
divergent. Cases occur where a cor- 
rupt or power-hungry union leader 
seeks to enhance his majority status 
for election purposes. This does not 
mean that all union leaders are guilty 
of this sort of thing; it is probably 
fair to say, however, that most unions 
tend to try to make their membership 
gains look as big as possible and their 
losses as small as possible. Supply 
and demand functions in the market 
for labor services are usually depend- 


ent variables instead of being inde- 
pendent of each other. Human factors, 
such as integrity and susceptibility 
to corruption, greatly affect the ac- 
quisition and maintenance of union 
power in negotiating for the sale of 
labor services and the exertion of 
pressures on prices, geographic extent 
of the market and availability of goods. 

The Allen-Bradley decision is a case 
in point here, too. 


Testing Union Market Power 


Popular opinion and union asser- 
tions to the contrary, several com- 
prehensive economic studies seem to 
show that unionization has had little 
effect on interindustry wage differ- 
entials.°* While some prominent econ- 
omists and businessmen strongly 


emphasize the dangers of labor mo- 
nopoly in distorting the wage structure 
and sabotaging the price system, they 
supply little factual information to 
support their statements.” 


Evidence 





= The Anti-Trust Division’s statement 
(Thurman Arnold) concerning the boundaries 
of “illegitimate” union practices were quite 
different from the AFL replies in the 
T. N. E. C. Hearings, Pt. 31A, pp. 175-179, 
as might be expected. 

® William Fellner, “Competition Among 
the Few,” especially Ch. VII, discusses 
exploitation of market power by a cartel and 
other loose business arrangements. 

* Paul Douglas, “Real Wages in the 
U. S.,” 1930; in the 1890’s and early 1900's 
“unionists were able to secure for them- 
selves appreciably higher wages and shorter 
hours than the mass of the workers”; since 
1914 “wages in the non-union manufactur- 
ing industries have risen at least as rapidly 
as have those in non-manufacturing trades.” 
See also John T. Dunlop, “Productivity 
and the Wage Structure,” in Jncome, Em- 
ployment and Public Policy; Essays in Honor 
of Alvin H. Hansen; J. W. Gabarino, “A 
Theory of Inter-Industry Wage Structure 
Variations,” Institute of Industrial Relations 
(University of California, 1950); Clark 
Kerr, “Labor Markets: Their Character 
and Consequences,” 1949 JRRA Proceedings, 
p. 78. “The best, although not thoroughly 
convincing, evidence now indicates they 
[unions] have surprisingly little effect . 
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on inter-industry differentials, confirming 
the conclusions of Paul Douglas of a quarter 
of a century ago.” But Arthur M. Ross, 
“The Influences of Unionism Upon Earn- 
ings,” Quarterly Journal of Economics, Feb- 
ruary, 1948, p. 284, after studying Bureau 
of Labor Statistics wage data 1933-1945 
reached a contrary conclusion. “Real 
hourly earnings have advanced more sharply 
in highly organized industries than in less 
unionized industries, in periods of stable or 
declining membership as well as periods of 
reorganization.” 

® Charles E. Lindblom,. “Unions and 
Capitalism,” p. 5: “Unionism will destroy 
the price system by what it wins’ rather 
than by the struggle to win it. It sabotages 
the competitive order, rot because the 
economy cannot weather the disturbance 
of work stoppages but because it cannot 
produce high output and employment at 
union wage rates. Nor can the economy 
survive the union’s systematic disorganiza- 
tion of markets and its persistent under- 
cutting of managerial authority.” 

Fritz Machlup, “Monopolistic Wage De- 
termination as a Part of the General Prob- 
lem of Monopoly,” in Wage Determination 
and the Economics of Liberalism (United 
States Chamber of Commerce, 1947), pp. 69, 
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to substantiate judgments concerning 
market power of businesses exercised 
in product markets is difficult to ob- 
tain, too, as the history of antitrust 
law administration and prosecution 
demonstrates. Tests of market power 
generally tend to stress structural 
(power itself) rather than perform- 
ance aspects (abuse or lack of abuse 
of power). Setting standards and 
isolating market power effects on prices, 
output, investment and profits are only 
a few of the many problems a con- 
scientious researcher faces. Lloyd 
Reynolds uses the assumed behavior 
of nonunion wage rates as a standard 
of comparison.** Choosing and de- 
fining a standard does not remove the 
obstacle of statistically isolating and 
measuring the influence of union power 
on wage rates or other performance 
aspects. Delineating limitations on 
a firm’s market position as imposed 
by the external market environment 
aids in deriving information relevant 
to its market power; the same tech- 


nique might apply to the market power 


of unions.®’ If the labor market is 
defined to include all employers with 
whom, and those jobs about which, 
the union wants to negotiate, then the 
union’s area of freedom will be limited 
by product substitution of nonunion, 
as well as other union, output. After 
eliminating competition from other 
similar products (which are substi- 
tutes to some degree), the union will 
then have greater control in its own 
labor market. 


Having gained job control in a given 
labor market, the union may increase 
its market power by creating more 


with “featherbedding” opera- 
tions (nonworking stand-by crews), 
by curbing new labor-saving tech- 
nological changes, or by taking ad- 
vantage of demand eiasticities in product 
sales through controlling or affecting 
output and price through union con- 
tract provisions or boycotts, Other 
methods include organizing strikes, 
initiating secondary boycotts, demand- 
ing closed shops, or absorbing “inde- 
pendent businessmen-workers” into 
the union by threatening to drive them 
out of business. Initiating these 
practices tends to increase the degree 
of union power, but it should be re- 
membered that a union is a special 
breed of monopoly organization which 
negotiates for its members rather than 
sellin~ their services directly. Both 
ints .al and external considerations 
temper its conduct in negotiations. 
The union’s objectives are directed 
toward exploiting all opportunities to 
improve wages, hours and working 
conditions, within the range bounded 
by the elasticity of product demands 
and fixed production functions under 
its control. 


jobs 


‘ 


Determining “appropriate” limits to 
union power is obviously a political 
question not easily answered by me- 
chanically applying economic prin- 
ciples, the philosophy of the common 
law or other analytical techniques. 
Under the Wagner Act (1935), col- 
lective bargaining was established as 
the preferred method of wage deter- 
mination; active participation by la- 
bor unions and encouraged in the 
pewly regulated process of industrial 
self-government. Under the Taft- 





(Footnote 55 continued) 

70, compares behavior of union wage rates 
with assumed behavior of wage rates in a 
purely competitive labor market. 

Henry C. Simons, “Unions as Monopo- 
lies,” in Selected Readings in Economics 
(edited by C. Lowell Harriss, Prentice- 
Hall, Inc., 1957), pp. 195-200. 

John S. Bugas, vice president in charge 
of labor relations, Ford Motor Company, 
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7c 


“Industrial Relations—1975,” an address 
given at Michigan State University, April, 
1957, p. 200. 

* The Structure of Labor Markets, p. 259. 
_ ™ Mason, work cited at footnote 51, at 
p. 197. 

* Richard A. Lester, “Reflections on the 
Labor Monopoly Issue,” Journal of Political 
Economy, December, 1947, p, 526. 
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Hartley Act (1947), collective bar- 
gaining remains the approved method 
—subject, however, to some additional 
restraints on both labor and manage- 
ment activities. It is generally rec- 
ognized that the degree of market 
power exercised by unions has in- 
creased substantially since 1935, when 
the Wagner Act was passed. That 
this increased union power may ad- 
versely affect the functioning of com- 
petition in both labor and product 
markets is equally clear, but, on the 
other hand, mere possession of great 
power does not always mean that 
it will be wrongly exercised. The 
desirability of equalizing bargaining 
power between employees and em- 
ployers as a defense for union or- 
ganization was spelled out in the 
statement of policy in the Wagner 
Act,®® and it is pretty generally ac- 
cepted today. The maintenance-of- 
competition doctrine, as well as the 
extreme atomistic position of the clas- 
sical economists, are two views which 


are still avidly supported by recog- 


nized economists. Some point out the 
need for continued opportunities for 
self-employment even where “busi- 
nessmen-workers” (self - employers) 
compete with union members.® Busi- 
ness and union power may both op- 
press individual workers ; a more recent 
approach emphasizes the impact of 
union interference on business com- 
petition. 


In determining whether there are 
adverse effects of union action on 
business competition, several ques- 
tions may help to narrow the search 
for answers. Have unions tended to 
drive businessmen-workers out of the 
market? Has the number of firms 
decreased? Should union action be 
allowed to interfere with price and 
output decisions by firms in the mar- 
ket place? How do you define the 
terms “worker” and “businessmen” ? * 
Are unions slowly chipping away 
“management prerogatives”?* Al- 
though simple logic and past ex- 
perience probably do not make it 





* National Labor Relations Act of 1935, 
Act of July 5, 1935, 49 Stat. 479, Par. 2: 
“The inequality of bargaining power be- 
tween employees who do not possess full 
freedom of association or actual liberty of 
contract, and employers who are organized 
in the corporate or other forms of owner- 
ship association substantially burdens and 
affects the flow of commerce, and tends to 
aggravate recurrent business depressions, 
by depressing wage rates and the purchas- 
ing power of wage earners in industry and 
by preventing the stabilization of competi- 
tive wage rates and working conditions 
within and between industries.” 

” Cf. Justice Frankfurter’s opinion in /n- 
ternational Brotherhood of Teamsters, Local 
309 v. Hanke, 18 Lawor Cases ¥ 65,763, 339 
U. S. 470, 475 (1950). 

"The Wagner Act defined employee as 
“any employee”; in his dissent in Packard 
Motor Company v. NLRB, 12 Lapor Cases 
751,240, 330 U. S. 485 (1947), Justice 
Douglas said that if foremen are employees 
so are “vice presidents, managers 
indeed all who are on the payroll of the 
company, including the president.” 

* Management representatives at the Labor 
Management Conference in 1945 hoped that 
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collective bargaining would not encroz ich on 
specified management prerogatives. While 
recognizing that management responsibili- 
ties must be preserved, labor people be- 
lieved that collective bargaining is an 
“expanding process” which leads to new 
areas. Cf. George W. Taylor, Government 
Regulation of Industrial Relations (1948), pp. 
237-238. 

Richard A, Lester, Labor and Industrial 
Relations, p. 209; unions do not normally 
try to assume management functions, but 
they recognize the potential limitations to 
the effectiveness of business competition 
derived from gradually curtailing manage- 
ment’s area of freedom through collective 
bargaining processes. 

E. Wight Bakke, “Organizational Prob- 
lems in Collective Bargaining,” in Wage 
Determination and the Economics of Liberal- 
ism (Economic Institute of the United 
States Chamber of Commerce, 1947). A 
business enterprise is a risk-taking organi- 
zation; management wants to keep as much 
freedom of action as possible. The union, 
a security-seeking organization, seeks to 
reduce the area of employer discretion. 
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possible to outline the proper limits for 
union power in the labor and prod- 
uct markets, a review of the legisla- 
tive history of our statutes in the 
antitrust field and their application 
in some of the leading cases has fur- 
nished a convenient starting point for 
further analysis. 


Under the Allen-Bradley decision, 
we saw that a union acting alone in 
its self-interest in dealing with manu- 
facturers and dealers, even if there 
is a resulting restraint of trade, will 
not be held to have violated the Sher- 
man Act. If the same union acts in 
combination with business groups or 
other nonlabor groups, then the Sher- 
man Act may well apply to restraint- 
of-trade violations involved. In both 
cases the union objectives may be 
identical—to stifle competition in in- 
terstate trade and to create and main- 
tain a monopoly of both the labor 
and product market in a given area 
(New York City in the Allen-Bradley 
case). 


Labor Monopoly Issues Reviewed 
This year marks the fiftieth anni- 
versary of the famed Danbury Hatters’ 
case; during this period American 
trade unions have on the whole per- 
suaded all but their severest critics 
that their programs and basic aims 
are compatible with, and play an 
essential role in, our free enterprise 
capitalistic system. Even the new 
AFL-CIO constitution has replaced 
the old class struggle language with 
new business-union-toned phrases. 
Union leaders today think, act and 
look very much like businessmen. The 
pattern of our antitrust policy toward 
labor is the summation of three fed- 
eral statutes, the Sherman, Clayton 


and Norris-LaGuardia Acts, plus many 
court decisions which spell out ju- 
dicial interpretations of the rather 
complicated, and at times confusing, 
legislative intent. Summarized and 
oversimplified we have the first pe- 
riod following the Danbury case; our 
first antitrust labor policy was largely 
a checkmate one, with the Sherman 
Act applied to stop coercive union 
activities in the labor market and 
product markets. Although Samuel 
Gompers saw escape with the passage 
of Sections 6 and 20 of the Clayton 
Act, these sections were so narrowly 
construed by the courts that labor’s 
position did not improve. The first 
sentence of Section 6, which states 
“{t]hat the labor of a human being 
is not a commodity or article of com 
merce,” ® is significant, however, as 
a statement of Congressional policy, 
because it distinguishes labor from 
the other factors of production, land 
and capital, and is a rejection of the 
Marxian definition of labor which 
states that labor is a commodity and 
can be measured as such. 


3y 1925, it might even have been 
inferred that primary labor boycotts 
violated the act.** Enactment of the 
Norris-LaGuardia Act in 1932 meant 
an end to restrictive interpretations 
of the Sherman and Clayton Acts; 
this new favorable policy was modi- 
fied by the Supreme Court in the Apex 
and Hutcheson cases discussed earlier. 
Together they discarded the check 
mate policy and produced a new era 
in which the Sherman Act “virtually 
turned cheek on all trade union eco- 
nomic activities—a policy which, in 
its later applications, provided grounds 
for inferring that no union economic 
coercive activities could be violations 
of antitrust law.” ® This overliberal 





® See footnote 19. 

“For this view of the Coronado Coal case 
see Fred Witney, Government and Collective 
Bargaining (Chicago, J. B. Lippincott Com- 
pany, 1951), pp. 87-93. 
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* Earl F. 
Labor Unions: 
Labor Law Journal 
1958). 


Cheit, “Public Policy Toward 
Anti-Monopoly Laws,” 9 
705-711 (September, 
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interpretation was then changed by 
the famed Allen-Bradley case in 1945, 
which held that when a union com- 
bines with nonlabor groups to influ- 
ence the product market, this is an 
antitrust violation. The Allen-Bradley 
decision is still a cornerstone of our 
antitrust policy toward labor unions. 
Union activities have antitrust im- 
munity or insulation only so long as 
they are confined to labor groups, the 
union’s self-interest, labor disputes 
and the labor market.** This policy 
is, in a sense, one of containment.” 


Although still a minority view, 
there is growing support for the po- 
sition that major restrictions must be 
placed on the monopoly powers of 
labor unions in the public interest, 
just as the monopoly powers of busi- 
ness corporations are publicized and 
curbed by antitrust prosecutions. Pro- 
fessor Edward Chamberlin points out 
that the position of labor in the Amer- 
ican economy has changed rapidly in 
the last 25 years from that of an un- 
derdog to perhaps that of a mastiff, 
but economic analysis has failed to 
keep pace with this transformation. 
The Teamsters Union has grown from 
a mere 82,000 in 1932 to the recent 
figure of 1,400,000 in paid-up member- 
ships; Mr. Hoffa has elaborate plans 
to organize all of the Southern states, 
as well as municipal employees—in- 
cluding policemen. Union revenues 
from dues amount to $600 to $700 
million per annum; accrued resources, 
mostly pension funds, for which 
union officers assume responsibility, 
run into billions. With the tempta- 
tions involved in administering such 


sums, it is not surprising that glar- 
ing financial abuses in the labor 
field were found and are still being 
ferreted out by the McClellan Com- 
mittee in Congress.** This does not 
mean that union financial resources 
are on a par with those of big busi- 
ness. Such a comparison would be 
ridiculous! 


Senator McClellan, in two magazine 
articles, appealed to labor leaders; he 
did not wish to enter the controver- 
sial field of “unions v. management,” 
“an area only partially explored by 
the committee.” He saw a grow- 
ing need for legislation “to protect 
rank-and-file members of those unions 
which have been taken over by cor- 
rupt leaders and gangsters .. . often 
in collusion with corrupt employers. 
... [K]eep in mind that they make 
up only a fraction of . . . total union 
membership.” ® 


The Justice, Commerce and Labor 
Departments—partly because of pres- 
sure from the McClellan Committee 
findings—analyzed proposals to make 
unions subject to antitrust laws.” 
Two specific legislative proposals (one 
each by the Commerce and Justice 
Departments) have been widely dis- 
cussed. Two bills, introduced in the 
House of Representatives,”* would 
have extended antitrust coverage to 
presently immune union activities. 
One of them, H. R. 678, introduced 
by Representative Hiestand on Jan- 
uary 3, 1957, would have repealed Sec- 
tions 6 (15 USC 17) and 20 (29 USC 
52) of the act entitled “An Act to 
supplement existing laws against un- 
lawful restraints and monopolies, and 





“Douglass V. Brown, “Labor and the 
Anti-Trust Laws,” a paper presented to 
the Labor Law Section of the American 
Bar Association, August 22, 1955. 

* Cheit, work cited at footnote 65, at p. 707. 

"Edward H. Chamberlin, The Economic 
Analysis of Labor Union Power (Washing- 
ton, D. C., American Enterprise Association, 
Ine., January, 1958), pp. 1-46, at p. 2. 
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”“What We Learned About Labor Gang- 
sters,” The Saturday Evening Pest, May 3, 
1958, pp. 22-23; second article, May 10, 
1958. 

© The Wall Street Journal, March 29, 1957, 
p. 1. 

"'H. R. 6515, introduced by Representa- 
tive Wint Smith, Kansas, and H. R. 678, 
introduced by Representative Edgar Hiestand, 
California. 
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for other purposes,” approved Octo- 
ber 15, 1914 (the Clayton Act). 


“Sec. 2(a) The first section of the 
Act entitled ‘An Act to amend the 
Judicial Code and to define and limit 
the jurisdiction of courts sitting in 
equity, and for other purposes,’ ap- 
proved March 23, 1932 (29 U.S. C. 
101), is amended by adding at the 
end thereof the following new sen- 
tence: “The provisions of this Act 
shall not be construed in any proceed- 
ing (civil or criminal) instituted un- 
der the antitrust laws to make lawful 
any contract, combination, or con- 
spiracy.’ 

“(b) Section 13 of such Act (29 
U.S. C. 113) is amended by adding 
at the end thereof the following new 
paragraph: 

““(e) The term “antitrust 
has the meaning assigned to it in the 
first section of the Act entitled “An 
Act to supplement existing laws against 
unlawful restraints and monopolies, 
and for other purposes,” approved 
October 15, 1914.’ ” 


Section 6 exempts labor, horticul- 
tural and agricultural organizations 
from antitrust law covérage. Section 
20 prohibits issuance of restraining 
orders in any dispute between an 
employer and employees arising over 
terms or conditions of employment. 
The bill would amend Section 1 of 
the Norris-LaGuardia Act by adding 
that the act’s provisions cannot be 
construed in any civil or criminal pro- 
ceeding begun under the antitrust 
laws to “make lawful any contract, 
combination, or conspiracy” (as quoted 
above). Further, the bill would amend 
Section 13 of the Norris-LaGuardia 
Act by adding a new paragraph (e), 
giving the term “antitrust laws” the 
same meaning as in Section 1 of the 
Clayton Act.?*? The Smith bill, H. R. 


laws’ 


6515, introduced on March 29, 1957, 
was aimed at essentially the same 
purpose: “To provide that labor or- 
ganizations shall be subject to the an- 
titrust laws... .” 


Other bills introduced in the Eighty- 
fifth Congress included S. 3227, intro- 
duced by Senator Barry Goldwater for 
the purpose of prohibiting compul- 
sory unionism; another Goldwater 
bill, S. 3854, to provide for the regis- 
tration and regulation of labor unions, 
to insure their financial regularity and 
the maintenance of democratic proc- 
esses and procedures by the members, 
and so forth; and the less controver- 
sial Kennedy bili, S. 3974, called the 
“Labor-Management Reporting and 
Disclosure Act of 1958,” introduced 
June 16, 1958. These bills did not 
really come to grips with the basic 
monopoly issues, although the Ken- 
nedy bill represented more of a com- 
promise on the issues involved and 
made the better showing, votewise. 

In the Eighty-sixth Congress, First 
Session, two major labor bills were in- 
troduced—the administration labor bill, 
S. 748, introduced by Senator Barry 
Goldwater, Arizona, which would 
toughen federal laws against second- 
ary boycotts, initiate curbs on union 
organizational picketing and allow the 
states to handle some labor disputes 
now reserved exclusively for National 
Labor Relations Board action; and 
the Kennedy-Ervin bill, S. 505, which 
was a labor reform bill “[t]o provide 
for the reporting and disclosure of 
certain financial transactions and ad- 
ministrative practices of labor organ- 
izations and employers, to prevent 
abuses in the administration of trustee- 
ships by labor organizations, to pro- 
vide standards with respect to the 
election of officers of labor organiza- 
tions, and for other purposes.” The 
Kennedy-Ervin bill was roughly com- 





=Julius Rezler and Gerald Caraher, 
“Labor Experts on Pending Labor Legis- 
lation: An Opinion Survey,” Research Bul- 
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letin (Institute of Social and Industrial 


Relations, Loyola University, Chicago, 


1958), p. 7. 
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parable to the Kennedy-Ives bill of 1958, 
which failed to win Congressional 
approval. To prevent a bitter fight 
which would kill prospects for any 
labor reform bill to pass in the first 
session of the Eighty-sixth Congress, 
leaders sought and won agreement 
on a slightly less controversial anti- 
corruption bill, the Landrum-Griffin 
bill, and then deferred further con- 
sideration of Taft-Hartley amendments 
until later—probably until after the 
1960 fall elections. 


Many Democrats and nearly all la- 
bor unions felt that the Administration 
bill, S. 748, was essentially “antilabor” ; 
most Democrats favored the two-stage 
plan—passage of an anticorruption bill 
combining similar provisions of the Ken- 
nedy and Goldwater bills, plus subse- 
quent separate consideration of specific 
Taft-Hartley amendments. This meant 
outlawing labor-management bribes 
and collusion, making misuse of union 
funds a crime, guaranteeing periodic 
democratic union elections, protect- 
ing unions under trusteeship from 
being milked by the parent union and 
requiring unions to make annual re- 
ports to the Secretary of Labor on 
various expenses and activities. (Em- 
ployers, as I understand the Landrum- 
Griffin bill, are not required to file 
the latter type of annual reports.) 
After the so-called labor reform meas- 
ure was passed, the Senate quietly 
sloughed off the distasteful task of 
tackling other Taft-Hartley amend- 
ments which the President wanted. 
Because Democrats friendly to labor 
are very strong in both the Senate 
and the House, it is unlikely that 
other Taft-Hartley amendments or 
bills will pass in this current second 
session. Many unions supported the 
Kennedy-Ervin bill because it con- 
tained three provisions favorable to 
labor: (1) a provision on representa- 





Extensive studies by the Department 
of Labor, and by private research 
organizations, have shown that the 
minimum wage law has had no ap- 
preciable impact either upon prices 
or on unemployment in the low-pay- 
ing industries. The time has long 
passed for an overhauling of the Fair 
Labor Standards Act. 

—Senator Stephen M. Young 





tion elections in the building industry 
(Section 603 (a) (b)) ; (2) strikers may 
vote in representation elections (Sec- 
tion 604); (3) a definition of “super- 
visor” which is a “sweetener” for labor 
(Section 605). Most labor leaders are 
not happy with the Landrum-Griffin 
bill as it was finally passed in 1959. 


Business groups suspected that a 
separate Taft-Hartley bill would not 
pass, so they tended to oppose sepa- 
ration of the President’s secondary 
boycott and picketing provisions from 
a “pure” labor reform bill. They felt 
that after the latter was passed, sec- 
ondary boycott and picketing provisions 
would soon be forgotten. Opposing 
business and labor pressure groups 
forced a bitter floor fight on the two- 
stage plan. Since Senate Majority 
Leader Lyndon Johnson and other 
powerful leaders apparently had the 
votes to do it, the Senate passed the 
Landrum-Griffin bill, a rather strict 
anticorruption measure. In the House, 
where business and labor lobbying 
was more effectively concentrated, the 
chances of the bill to pass were some- 
what doubtful at first, but in the end 
it edged by with the necessary votes for 
passage, despite dire predictions to 
the contrary.”® 

According to an editorial in The 
Wall Street Journal, “Senator McClel- 
lan whose committee has turned up so 
much of the corruption and strong- 





*®“Chances Are Slight for Passage of 
Labor Reform Bill This Year,” Congress- 
ional Quarterly, reprinted in The Capital 
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armism in unions, has introduced the 
first of five measures designed to cure 
some of the labor movement’s ills. His 
first bill sets standards to protect 
union members’ rights to know what 
goes on in their union and to require 
financial responsibility from all union 
officers charged with handling union 
funds.” ** 


His other four bills were directed 
at union practices such as secondary 
boycotts, hot cargo, picketing for or- 
ganizing purposes, and certain areas 
of union-management relations where 
the NLRB declined to exercise juris- 
diction and the states, by law, can- 
not. This “no man’s land” was an 
area where neither federal nor state 
law applied. More drastic than either 
the Kennedy bill (S. 505) or the Admin- 
istration bill (S. 748), Senator Mc- 
Clellan’s first bill (S. 1157) was aimed 
solely at racketeering; it would have 
imposed criminal penalties for embez- 
zling union funds or using them for 
political purposes. Like the Kennedy 
bill and the Administration bill, it 
required union officials to report “con- 
flict of interest” transactions. Further, 
it would set up severe limitations on 
trusteeships imposed on locals by their 
international unions. The most signifi- 
cant difference between the McClellan 
bill and other bills introduced was 
that it directly attacked racketeering 
by providing (1) a “bill of rights” for 
individual union members; (2) strict 
standards of conduct for unions; (3) 
more enforcement powers for the 
Secretary of Labor.” 


To appraise more objectively cur- 
rent labor monopoly issues and pro- 
posed legislation, a brief summary 
may be helpful : 


(1) Congress has consistently re- 
jected the union monopoly argument 


by refusing to pass legislation on this 
issue in the last decade. The defeated 
Ball, Hartley and Lucas bills, intro- 
duced in recent years, would have 
ended national multiunit bargaining 
by prohibiting the National Labor 
Relations Board (NLRB) from certi- 
fying a national union as bargaining 
agent and by preventing the national 
union from seeking to enforce con- 
tract uniformity among locals. The 
Hartley bill further provided that the 
NLRB could not certify the same in- 
dividual as a representative of em- 
ployees of competing employers—an 
exception was made for small locals 
with less than 100 employees and less 
than 50 miles apart. Employers fix- 
ing terms of employment in violation 
of this provision were subject to anti- 
trust prosecution. The legislative 
history of the Taft-Hartley Act shows 
that the damage suits permitted un- 
der Sections 8(b) and/or 303 are not 
intended to enlarge the Sherman Act. 
A proposal to make illegal strikes 
and boycotts subject to antitrust laws 
and to private injunctions was de- 
feated in the Senate and, later, by the 
Joint Senate-House Committee.*® 


(2) Section 14(b) of the Taft-Hart- 
ley Act provided a method of pro- 
hibiting union security in interstate 
commerce at the state level, since the 
states were free to pass more restric- 
tive laws. Union unfair labor prac- 
tices (Sections 8(b)(1) through (6)) 
restrict (grant relief from) union 
practices previously attacked, and for 
which antitrust solutions were pro- 
posed ; injunctive relief (Sections 10(j) 
and (1)) and damage suits (Section 
303) are allowed. 

(3) Since multiunit bargaining holds 


attractions for employers as well as 
for unions, future demands that such 





*“Review and Outlook; Unions and the 
Law,” The Wall Street Journal, March 9, 
1959, p. 12. 


Antitrust Legislation 


*For more detailed analysis see Mc- 
Clellan’s anti-racketeering bill. 


*Cheit, work cited at footnote 65, at 


pp. 708-709. 


935 





bargaining arrangements be prohibited 
by antitrust law will probably not be 
supported in the legislatures and 
Congress. 


The strongest position for curbing 
labor monopoly power would remove 
special labor union antitrust immuni- 
ties in the product market, but would 
not apply antitrust laws to a union’s 
labor market activities.” A more 
extreme view would curb union ac- 
tivities in both the labor and product 
markets.”* 


What arguments support antimo- 
nopoly legislation to restrict union 
power? First, there is Professor 
Chamberlin’s emphasis on the great 
concentration of power involved in 
giant unions and multiunit bargain- 
ing; such economic power should be 
subject to an outside check on its 
abuse or use. He would separate these 
“accretions of power” analytically from 
collective bargaining per se. Wide- 


spread strikes and higher long-run 


costs in prices and efficiency override 
the advantages of these bargaining 
arrangements. Secondly, organized 
labor is now big business and some- 
what analogous to business monopoly. 
Care of large funds plus increasing 
political and educational activities in- 
crease the need for treating unions as 
legally responsible organizations, al- 
though they have not previously been 
required to incorporate and are treated 
in many states as mutual benefit or 
fraternal unincorporated associations. 
Thirdly, the Taft-Hartley Act, while 
covering some abuses for which anti- 
trust protection is now sought, has 
not effectively handled secondary boy- 
cotts and featherbedding; no protec- 
tion is given against situations such 
as occurred in the Hunt case (above). 


Fourth, four practices condemned by 
the Attorney General’s study com- 
mittee need to be prohibited by specific 
laws—direct union action to fix (1) 
the kind or amount of products used, 
produced or sold; (2) their market 
price; (3) the geographical area where 
they may be produced, sold or used; 
(4) the number of firms engaged in 
their production or distribution. 


The antimonopoly approach to labor 
legislation consists of four elements 
affecting the labor market, the prod- 
uct market, or both. It aims (1) to 
limit the size of the bargaining unit, 
(2) to encourage competition between 
bargaining units, (3) to prohibit unions 
(and collusive employers) from com- 
mitting specified acts and (4) to control 
the substantive content of bargaining. 
The first two elements appear unlikely 
to win Congressional approval. The 
third is incorporated in a legislative 
proposal—treportedly supported by 
the Commerce Department—to pro- 
hibit union attempts (1) to control 
or fix prices and production, (2) to 
limit or restrict market areas, (3) to 
impede technological improvements 
or new processes or (4) to exclude an 
employer’s use of certain products or 
services. Violations would subject 
unions to criminal suits, civil suits by 
the government or private suits for 
treble damages. A compromise Dill, 
endorsed by the Justice Department, 
would seek a new i.ntitrust law to 
check union pressure to influence the 
type, kind or amount of products used 
or sold, their market price or the geo- 
graphic market area. The Attorney 
General would only have power to 
seek court prohibition of such prac- 
tices; there would be no enforcement 
or penalty provisions. The fourth 





"Brown, work cited at footnote 66. 

* Sylvester Petro, The Labor Policy of the 
Free Society (New York, Ronald Press 
Company, 1957); Leo Wolman, Monopoly 
Power as Exercised by Labor Unions (New 
York, National Association of Manufac- 
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As it is the scientist's faith that there 
is an ultimate symmetry, order and 
truth in nature, so it is the lawyer's 
faith that the body of law will express 
the full image of the society which 
it unites.—Professor Kenneth S. Carl- 
ston, University of Illinois Law School. 





element is largely unexplored terri- 
tory, except for wartime controls 
and union security provisions under 
Taft-Hartley,” as well as occasional 
administrative intervention exercised 
by the NLRB or state labor boards 
or similar agencies. 


That the labor monopoly contro- 
versy is not confined to this side of 
the Atlantic is shown by an article in 
London’s The Economist: “| Existence 
of free trade unions is still essential 
as a counterweight to the power of 
the industrialists’ long purse. 
{|U]nions have now . . . become very 
much more than a counterweight. .. . 


They have taken over far too many 
intimidatory powers themselves. 

{C]ontroversial legislation will eventu- 
ally have to be introduced to curb this 


new despotism, the sooner the better.” *” 


How do union leaders and members 
themselves view corruption in the 
labor movement? President (UAW) 
Walter Reuther’s public statements 
in 1956 expressed vigorous opposition 
to labor racketeering and a determi- 
nation to cleanse and keep clean the 
labor movement as a condition of 
unity." President Raiph Helstein, 


United Packinghouse Workers of 
America, AFL-CIO, saw the Senate 
committee revelations of the manipu- 
lations by corrupt labor leaders as a 
betrayal of their membership’s faith, 
which casts suspicion on the whole 
labor movement.** In one recent sur- 
vey,” roughly three fourths of the 
union members and nonunion workers 
believed that the trickery, accusations 
and crooked dealings revealed in the 
government's investigation of union 
scandals were based on real facts; 
about the same percentage thought 
there were more scandals going on in 
unions under investigations than were 
revealed. According to this published 
survey, slightly fewer said similar 
conditions existed in other unions 
than those under investigation; even 
more feit that government investi- 
gation of union scandals would bene- 
fit both unions and their members. 
To offset the barrage of news stories 
about internal labor union corrup- 
tion, there were other articles written 
by professional writers and journal- 
ists presenting labor in a bona-fide, 
favorably slanted setting.** 


When auto executives and Walter 
Reuther appeared before the Senate 
Subcommittee on Antitrust and Mo- 
nopoly early in 1958, their statements 
were divergent, as could be expected. 
George Romney, president, American 
Motors Corporation, felt that Sher- 
man Act procedures were too slow 
and that with existing antimonopoly 
procedures they were conducted in a 
criminal trial atmosphere where morality 
and ethics, not social and economic 





* Cheit, work cited at footnote 65, at 
pp. 709-7 10. 

““A Bill for Trade Unions ?” 
omist, June 14, 1958, pp. 970-971. 

* Documents read into the Congressional 
Record, by Hon. John D. Dingell, Michigan, 
June 7, 1956. 

““Moral Values and the Fast Buck,” 
address before the Fourth Biennial Con- 
ference, September 30, 1957, Chicago, IIli- 


nois, p. 11. 


The I:con- 


Antitrust Legislation 


““How Union Members View the Union 
Scandals,” The Wage Earner Forum (Mac- 
Fadden Publications, Inc., May 31, 1957). 

“William Abbott, “Labor’s New Critics,” 
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policy, often determined court rulings.*® 
Harlow H. Curtice, president, Gen- 
eral Motors, discussed cost-price rela- 
lations and stated that “increased 
wage costs have been the largest single 
element in our rising costs. 
[T]here can be no automatic ‘wage 
and price formula’—short of arbitrarily 
enforced wage and price controls— 
that can be applied to the problem of 
inflation. . . . [U]pward pressure of 
costs in the long run will affect prices, 
no matter what the industry.” *° 


Theodore O. Yntema, vice presi- 
dent—finance, Ford Motor Company, 
said even more forcefully: “{BlJar- 
gaining power has swung so far in 
favor of the giant unions that wages 
are bound to outrun increases in pro- 
ductivity. . . . [C]ost-push inflation 
is certain to result. I do not propose 
... that the unions be reduced to im- 
_ potence—I urge only that ways and 
means be found to limit their power 
to injure the economy.” ** 


Walter Reuther, on the other hand, 
stressed the need for basing economic 
decisions on economic facts instead 
of economic power. He advocated 
creation of an independent office of 
consumers’ counsel with powers to 
become a party to hearings, with ac- 
cess to pertinent facts, and with au- 
thorization to offer evidence and 
argument and to introduce and cross- 
examine witnesses. He cited the suc- 
cessful experience of two former 


consumer counsels set up in the De- 
partment of Agriculture by the Secre- 
tary of Agriculture, and the Bituminous 
Coal Consumers Counsel, created by 
acts of Congress in 1937 and 1938.°* 
He could also have referred to the 
experience of the States of New York 
and California, where Persia Camp- 
bell served as a consumer counsel, in 
the former state, to the legislature 
and governor, and where Mrs. Helen 
Ewing Nelson is presently serving, in 
the latter state, in such a capacity to 
Governor “Pat” Brown. 


What is the outlook for internal 
labor reform, via the Ethical Practices 
Committee of the AFL-CIO, and for 
major legislative changes in our fed- 
eral labor law? George Meany, presi- 
dent, AFL-CIO, concedes that the 
AFL-CIO alone could not have ex- 
posed the evils found by the McClel- 
lan Committee, since it has no power 
of subpoena or penalties for perjury.*® 
Congressional investigations have 
forced, or at least helped, the AFL- 
CIO to expel some of its unions. The 
success of the Ethical Practices Com- 
mittee cannot be appraised as yet; it 
will probably continue to lag behind 
the achievements of the McClellan 
Committee. 

In 1958, an election year, members 
of Congress were reluctant to risk 
antagonizing a major pressure group 
—either labor or business; further- 
more, they wanted to terminate 





“Statement by George Romney, presi- 
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Washington matters and go home to 
campaign for re-election. Major leg- 
islation takes a long time to draft, 
debate and redraft before it musters 
the necessary support for passage, as 
well as Presidential approval. Failure 
of the Kennedy-Ives bill to pass in 
1958 is not startling when viewed in 
terms of past legislative history on 
other so-called reform pieces of leg- 
islation. 

Basic issues involved in applying 
antitrust laws to labor unions, or even 
in legislating more general collective 
bargaining measures, still revolve 
around the choice between “on its 
own” labor action—which in the case 
of antitrust application means to con- 
tinue the present “self-interest” doc- 
trine (where a union is not acting in 
combination with nonlabor groups 
and is therefore immune)—and gov- 
ernment control, complete or partial.*° 
Union combinations with nonlabor 
groups outside the setting of a labor 
dispute or “beyond the pale” of the 
employer-employee relationship lose 
their immunity. 

The AFL-CIO General Counsel, 
Goldberg, views unions as quasi-public 
institutions; their leaders are quasi- 
public officials. “Being in the trade 
union movement is not being in busi- 
ness. The morals of the trade union 
movement are not the morals of the 
market place.” He feels that union 
leaders operate on an even higher 
plane of ethical concepts. Professor 
Seligson sees fundamental differences 
between the functions of unions and 
business too, although union leaders 
often handle their relationships in a 
businesslike atmosphere. A _ partial 
solution lies in the union movement’s 
demanding the highest standards of 
morality from their leaders.” 


It is difficult to divorce the public’s 
interest in labor unions and their re- 
lation to the rest of our economy from 
emphasis on applying antitrust laws 
to labor unions, levying further legis- 
lative restrictions on their activities 
and renewed enthusiasm within the 
AFL-CIO for internal self-policing. 
Increasing stress by large corpora- 
tions on their industrial relations and 
political functions, more employers’ 
associations for collective bargaining 
purposes, plus continuous self-appraisal 
and self-criticism, so characteristic of 
big business, may well lead to a re- 
juvenated social-business leadership, 
which might then provide an effective 
offset to the economic power of big 
unions.*? The possibility of achieving 
tighter antitrust and other regulation 
of union activities through state leg- 
islation will not be overlooked by em- 
ployer interests. Large and small 
businesses may be forced to replace 
their old goal of mastery over the 
union with one of tolerant coexistence. 
On the other hand, an aroused public 
opinion could, in the face of con- 
tinued widespread union racketeering 
and violence, along with their grow- 
ing economic power, demand _ that 
union activities be curtailed even to 
the unfortunate point where they 
were unable to perform their tradi- 
tional economic functions of helping 
workers to achieve and keep high 
wages and better werking conditions. 


Appraisal 


In returning to the questions raised 
at the beginning of this discussion, we 
have seen that monopoly does not 
always mean just bigness or large- 
scale enterprise, although big enter- 
prises usually protect their market 
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areas and prices simultaneously as 
they are making other profitably effec- 
tive uses of their extensive monopoly 
powers. We may define monopolies 
as those enterprises and unions which 
are able, in some manner, to protect 
themselves against competition, so 
that they dominate the market for a 
given good or service. Monopolies 
may be small in terms of scale of op- 
eration or markets, but their products 
or services seem different or are actu- 
ally of better quality to some buyers, 
or both. Monopolistic enterprises 
derive their economic power through 
a relatively large sales volume in a 
given market or markets, whether or 
not they sell a unique or differentiated 
product (different from other prod- 
ucts at least in the mind of the buyer). 
Unions derive their monopoly power 
from either political or economic control, 
or both, over a given area, market, or 
availability of given services or 
workers. 


As to whether or not the monopoly 
power of a union is conceptually meas- 
urable in the market place, we saw in 
the Allen-Bradley case ** that complete 
monopoly power was exercised over 
prices and supplies furnished to the 
New York metropolitan area, which 
was defined as the market place in 
this case. In the sense of this geo- 
graphic area, the joint control exer- 
cised by union-nonunion collusion 
(IBEW-manufacturer-contractor) was 
conceptually measurable. 


In the Albrecht case, a contractors’ 
association-labor union conspiracy fell 
outside the condemnation of provi- 
sions of the Sherman and Clayton 
Acts; but this result was probably 
achieved primarily because the court 
found that the effect on interstate 
commerce was remote and incidental.” 
Whether a union may legitimately 


bring economic pressure on an em- 
ployer or group of employers not par- 
ties to the labor dispute is not so clear, 
as the cases have shown. In the 
Danbury Hatters’ case, the union initi- 
ated a buyers’ boycott, which was ef- 
fectively carried out and affected the 
sellers of Loewe hats who were not 
parties to the labor dispute between 
the union and Loewe, the hat manu- 
facturer. A recognition strike was also 
involved, but the Court ruled on the 
illegality of the boycott, which was, 
of course, a direct interference with 
the product market, while the strike 
was aimed at the employer’s labor 
market. Both the strike and boycott 
had the same objective—to force Loewe 
to recognize the union.” 


In the Duplex case, economic pres- 
sure was exerted on the company by 
informing its New York City custo- 
mers not to buy from the printing 
press manufacturer. The union en- 


gaged in other coercive activities and 


the company’s sales in interstate com- 
merce declined, whereupon the com- 
pany sued to enjoin the union from 
continuing these offensive practices. 
Here the High Court found the union 
restraints involved to be illegal under 
the Sherman Act and outside the pro- 
tection of the Clayton Act for labor 
disputes where only an employer- 
employee relationship existed. 


In the Bedford case, the High Court 
again decided against the union, even 
though the stonecutters peaceably re- 
fused to work on unfair stone and 
there was neither coercion nor threats 
as there had been in the Duplex case. 
It was argued that the stonecutters 
acted in self-protection against an 
employer combination trying to sub- 
stitute company unions for the stone- 
cutters’ union with which they long 
had had contracts. Unity of interest 
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All America is progressing rapidly 
toward industrialization and no 
loriger can this country permit piece- 
meal exploitation. We must become 
an economic entity and the same 
rules should apply to all industry and 
to all employees. This is the only 
fair approach to the problem. 
—Hubert Humphrey 





was rejected as a union defense; the 
reasoning of the Supreme Court in 
this decision aroused widespread pub- 
lic criticism for being prejudiced 
against the cause of organized labor.” 


The Bedford, Duplex and Danbury 
cases all involved some form of boy- 
cott of goods at the point of destina- 
tion outside the state of origin, but 
the union objective in all three cases 
was the same—that is, recognition at 
the point of manufacture of the goods. 
These cases involved economic pres- 
sure on employers not parties to the 
dispute, with incidental effects on 
their employees who also were not 
parties to the dispute. Both the prod- 
uct market for the goods in question 
and the labor market for the employ- 
ers who were parties to the dispute 
were affected. There were also inci- 
dental effects on the labor markets of 
the seller-employers who were not 
parties to the dispute. The labor 
market is an important factor, both in 
regard to market price and costwise. 
It was substantially and vitally af- 
fected in these three cases. 


During the New Deal period, we 
saw that in the Apex case the pendu- 
lum of judicial favor swung in the 
opposite direction toward increased 
sanctioning of legal immunities for 
labor unions. When the Apex Hosiery 
Company refused to sign a closed 
shop agreement, union members in 
other companies declared a “sit-down” 


strike and seized the plant. Later 
they were ousted from their illegal 
possession of the plant, but, in the 
meantime, machinery and property 
had been damaged or destroyed. 
Strikers refused to allow the company 
to ship their hosiery into interstate 
commerce to fill their orders. Never- 
theless, the Supreme Court found no 
violation of the Sherman Act. Direct, 
intentional prevention of shipment of 
goods in interstate commerce was 
held to be not in restraint of com- 
merce in this case.*° 


Labor is distinguished from other 
factors of production, such as land 
and capital, because the prevailing 
American view is that it is not a com- 
modity or article of commerce. This 
is spelled out as a specific statement 
of Congressional policy in the first 
sentence of Section 6 of the Clayton 
Act." The Marxian definition of 
labor, on the other hand, states that 
labor is a commodity and is measur- 
able as such. 


Union collusion with a nonunion 
group is generally not permissible, 
although a union is exempt if it acts 
alone in its self-interest and pursues 
legitimate objectives. Engaging in 
peaceful activities “normally incident 
to achieving its usual and proper aims,” 
according to the Allen-Bradley case, is 
not a violation. What standards of 
restraint should be applied to the ac- 
tivities of labor unions in the labor 
market? At common law, the restraint 
of-trade doctrine was applied within 
rather elastic limitations of reasonable- 
ness. The Sherman Act codified com- 
mon law restraint of trade concepts, 
but the common law doctrine of crim- 
inal conspiracy was still available for 


use against combinations of workers 
acting for illegal purposes, or acting 


purposes in an unlawful 
Conspiracies or combina- 


for legal 
manner. 
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tions in restraint of trade at common 
law involved monopolistic practices 
or schemes to control either the price 
or supply of a commodity, or both 
(in the product market).*°' The Sher- 
man Act of 1890 made illegal every 
contract, combination or conspiracy 
in restraint of interstate commerce, 
without distinguishing between classes 
of businessmen and workmen. Strikes 
to improve the economic lot of the 
worker were lawful as long as they 
were conducted peacefully and with- 
out violence or damage to property; 
the secondary boycott, on the other 
hand, was illegal. If applying the 
Sherman Act turned on whether union 
activity was legal or iliegal under 
general law, then illegal union action 
in interstate commerce would be reg- 
ulated by the act.*” 


A labor union alone, just by virtue 
of its existence and operation, did not 
constitute an illegal combination or 
conspiracy in restraint of trade. Nor- 


mal, peacefully pursued “bread-and- 
butter” or wage-oriented objectives 
of a labor union are generally consid- 


ered as legitimate goals. Antitrust 
laws should not unduly hinder or pre- 
vent labor unions from carrying out 
their legitimate objectives. The Clay- 
ton Act (Section 6) does not exempt 
labor unions from being held account- 
able for departures from their normal 
and legitimate objectives, as when 
they form powerful combinations or 
undercover conspiracies in restraint 
of trade. Neither does Section 6 
authorize unlawful activity nor allow 
a normally lawful organization to be- 
come a cover for an illegal combina- 
tion or conspiracy in restraint of trade 
as defined in the antitrust laws.’ 


After the decisions in the Apex, 
Hutcheson, Hunt and Leather Workers 
cases,*°* previously discussed, the 





We accept as cardinal principles the 
duty of a lawyer to defend unpopular 
causes and to protect the constitu- 
tional rights of our citizens from 
every attack. But our ability to do 
this will continue only so long as we 
‘ sustain the freedom of our 
profession. This freedom cannot be 
sustained by complacency or self- 
satisfaction. It requires . . . a search 
for the truth, energy of mind, deter- 
mined resistance against inertia of 
mind and spirit, and a conscious ef- 
fort not to be misled by conventional 
wisdom.—Dudley B. Bonsal, in The 
Record of the Association of the 
Bar of the City of New York. 





United States Supreme Court seems 
to have given unions a sort of “gov- 
ernmental carte blanche,” placing 
unions above the applicability of some 
of our laws, especially the antitrust 
statutes, under which businesses and 
private citizens are sometimes held to 
be answerable. Bills introduced in 
the 1959 sessions of Congress, although 
each of them undoubtedly had con- 
siderable merit in a given area, really 
never came to grips with these vital 
issues. 

Does the paramount interest of the 
public and the inherent nature of the 
labor market, that is, the sale of a 
man’s skill and time, as opposed to 
the product market, the sale of a 
good or commodity, have any bearing 
on the type of standard applied? 
Many state and federal courts tend to 
allow a good deal of freedom in the 
range of permissible union activity 
where only peaceful manipulation of 
the labor market is concerned. How- 
ever, where the facts clearly show 
actual interference or intent to inter- 
fere with the product market to a sub- 
stantial degree, and where the product 
involved passes into interstate com- 





™ See p. 916 (footnotes 4, 6, 14). 
™ See pp. 916-917 (footnote 18). 
8 See p. 918. 
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™ See p. 921 (Leather Workers); p. 921 
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merce, the benevolent smiles of the 
jurists usually change into critical, 
sternly firm frowns. Peaceful union 
activities, as opposed to violence and 
property damage, are relevant terms 
to be sharply distinguished and care- 
fully considered, too. Union collu- 
sion with a nonunion group which 
results in complete labor monopoly 
power in both the product and labor 
markets should be restrained in the 
interest of long-run public policy ob- 
jectives, as the majority decision held 
in the Allen-Bradley case.1% Likewise, 
where a union’s interference in the 
labor market ultimately causes de- 
struction of an employer's business, 
as in the Hunt case,’ this type of 
labor market power should probably 
be subject to some governmental re- 
straint or regulation to prevent this 
extreme and unjust result. 


Partial flexible limitations, as op- 
posed to complete arbitrary restric- 
tions, would appear to be a more 
equitable and humane approach. Labor 
unions have a very definite and worth- 
while role to play in our economy; 
they have certainly helped American 
workers to achieve and maintain the 
highest average per capita standard 
of living the world has ever known. 
This is no small achievement. The 
role of the quasi-judicial governmental 
agency and courts in this field will 
probably continue to be that of ref- 
eree and interpreter, but it should be 
remembered that they are limited in 
their scope by the statutory frame- 
work provided by Congress and our 
state legislatures. (Governmental agen- 
cies and courts do not make our laws; 
they only apply and interpret them 
after our duly elected lawmakers 
enact them. 


For this reason we ought to pause 
and take another long look at our 
federal antitrust laws to see if they 
may not need some strengthening 


amendments or more vigorous en- 
forcement via larger staffs and ap- 
propriations for our quasi-judicial 
governmental agencies, such as the 
National Labor Relations Board 
(NLRB), state labor boards and simi- 
lar agencies, and the Antitrust Divi- 
sion of the Department of Justice. 
This would make it possible to recruit 
larger quasi-judicial and _ judicial 
staffs, and to provide for amassing 
more comprehensive research and 
forecasting data to keep up with loca- 
tional as well as quantitative analyses 
of labor board decisions, as well as 
relevant economic data at both the 
national and state levels involving 
strategically important big businesses 
and big unions—big in the sense of 
undue extension of monopolistic power 
in the product market. 


Fork in the Road 

After a careful reappraisal, we may 
well find that our protective attitude 
toward big labor unions and corporate 
empires merits statutory changes, 
plus tougher and more effective en- 
forcement. On the other hand, there 
is justification for the view that en- 
tirely different standards of concep- 
tual measurement should apply to the 
monopolistic power and legitimate range 
of permissible activities of labo: 
unions than apply to business enter- 
prises, which are primarily oriented 
toward purely profit-making objec- 
tives within their corporate mazes. 

At any rate, we face at least two 
alternative highways, and maybe 
others, along the hazy horizons of 
future labor-management relationships 
and over-all economic growth poten- 
tials. We now stand at the fork in 
the road on our antitrust law policy 
toward both powerful labor unions 
and corrupt corporate giants. The 
test of an effective policy is whether 





® See p. 924. 


Antitrust Legislation 


® See p. 924. 





product and annual per capita income. 
Any policy must also be politically, 
as well as economically, feasible. Our 
thinking might be influenced by 


Thomas Jefferson’s Second Inaugural 
Address where he stated that every 
difference of opinion is not necessarily 
a difference of principle! [The.End] 
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in tactics taking into account “middle 
class” goals and the use of a “middle 
class approach.” ** On June 24, 1960, 
Bob Nichols reported on radio station 
KIRO, Seattle, that the Retail Clerk’s 
Union was spending a_ half-million 
dollars on Dave Garroway’s television 
show to build up a better image of 
members in the public eye. 


And union leaders, themselves, pre- 
sent quite a different picture from the 
stereotype of the labor boss of yester- 
year. James A. Suffridge, president 
of the Retail Clerk’s Union, is an 
articulate, eloquent, well-educated Re- 
publican. Arnold Zander, president 
of the American Federation of State, 
County, and Municipal Employees, is 
a Ph.D from the University of Wis- 
consin.*® Dan Hendricks, president 
of the Seattle Professional Engineer- 
ing Employees Association, has an 
M.S. in Mechanical Engineering from 
the California Institute of Technology, 
and is another articulate and eloquent 
spokesman of a collective bargaining 
organization. The image which this 
type of leader presents is bound to 
have an impact on the traditional no- 
tions that the white-collar worker has 
had about collective bargaining groups. 

The fact that unions have not yet 
been universally successful in creat- 
ing the image of this “new union” 
does not mean that they will be for- 
ever unsuccessful. The question may 
really be whether or not the white- 
collar worker will be dissatisfied 


enough at that particular point in 
time when the unions achieve signifi- 
cant success in changing their own 
image. 


Conclusion 


If managements are successful in 
meeting the needs of the presently 
nonunionized employees, we may find 
an era of the status quo or even a de- 
cline in union membership because of 
an increased proportion of white- 
collar workers in the labor force. If 
managements are not successful in 
meeting the needs of the white-collar 
workers, we may see (1) “quasi- 
unionism” developing along the lines 
of the state affiliates of the American 
Nurses’ Association, with or without 
strike action; (2) “professional” as- 
sociations assisting in organizing, or 
advocating membership in, white-collar 
unions comprised of “professionals” 
and with a resulting increase in such 
membership; or (3) increasingly suc- 
cessful organizing attempts by the 
traditional unions, depending upon 
their success in changing the image 
which they present to the public. The 
American Nurses’ Association, a “quasi- 
union,” may be indicating the direc- 
tion in which the white-collar worker 
is going. Collective bargaining by 
such professionals may be a white- 
collar trend of the future or an anomaly 
on the American scene. It will be in- 
teresting to see which. [The End] 





* George Strauss, “White-Collar Unions 
Are Different,” 32 Harvard Business Review 
73-82 (September-October, 1954). 
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Employees’ Rights to Damages 
upon Wrongful Discharge 


By GEORGE ROSE 





This article criticizes a state court decision claiming back 
pay growing out of a discharge. This leads the author, 
an Indianapolis attorney, to discuss the legal status of em- 
ployment contracts and the collective bargaining contract. 





ECENTLY, two long-time employees brought action * in a state 

court for damages against the employer and the union because of 
their discharge in violation of the collective bargaining agreement ” 
which the employer and the union had entered into and which gave 
recognition to the plaintiffs’ seniority, as compared with that of the 
other employees retained. In their complaint, the plaintiffs claimed 
that they were entitled to back pay from the date of discharge until 
the date of reinstatement or the determination of the suit.* The 
circuit court ruled against this claim,* and it instructed the jury that 





* Merrick, et al. v. Princeton Telephone Company, et al., Cause No. 26,485, Knox 
(Ind.) Circuit Court. 

7“The employees have always been able to enforce their rights in the state 
courts.” Association of Westinghouse Salaried Employees v. Westinghouse Electric 
Corporation, 24 Lazpor Cases { 68,108, 210 F. 2d 623, 627 (CA-3, 1954); Anson v. 
Hiram Walker & Sons, Inc., 28 Laspor Cases § 69,152, 222 F. 2d 100 (CA-7, 1955). 

*“Master & Servant,” 35 American Jurisprudence, Sec. 54, pp. 485, 486. “It is 
perhaps more accurate to say that the measure of damages recoverable for breach 
of a contract of employment is the actual loss or damage sustained on account of 
the breach.” 

*In Nelson v. General Electric Company, 36 LAspor Cases § 65,004, 145 A. 2d 576 
(Mun. Ct. App., D. C., 1958), where an employee brought suit for damages alleg- 
ing wrongful discharge in violation of the collective bargaining agreement, the 
municipal court of appeals, in rejecting the company’s argument that the plaintiff 
failed to prove any damages, held: “Assuming a wrongful discharge, appellant 
made out a prima facie case of damages when he established his wage rate and 
the length of the term of the contract remaining, i. e., $51.54 per month for twelve 
and one-half months or $644.25.” 

The court in support of this holding cited Van Wych v. Mannino, 9 N. Y. S. 
2d 684 (1939), where suit was brought for damages for the plaintiff's wrongful 
discharge from employment as a driver, under a written contract for the period 
of one year. In this latter case, the employee was working under an employ- 
ment contract for a definite term, while in the General Electric case, the contract 
was a collective bargaining agreement which the courts have held is not an 
employment contract, but the terms of the collective agreement are impressed 
on the contract of employment. Hence the District of Columbia court improperly 


(Continued on following page) 
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the plaintiffs were entitled to damages 
in back pay only from the date of dis- 
charge to the termination date of the 
collective bargaining agreement cur- 
rent at the time of their discharge,® 
although the plaintiffs had requested 
a ruling in accord with their claim. 


The incorrectness of this position 
of the circuit court appears clearer 
when we compare the situation of a 
person discharged six months before 
the end of the term of the collective 
bargaining contract with that of a 
person whose employment was ter- 
minated one day prior to the end of 
such term. Both parties suffered the 
extreme penalty through loss of jobs, 
but to say that one has been injured 
to the extent that he may recover for 
six months’ back pay while the other 
may recover for only one day—when 
for both the injury continues during 
the term of the succeeding collective 
bargaining agreement, since neither 
employment was for a term—sets an 
invalid standard to measure the in- 
jury. Of course if the contracts of 
employment had been for a definite 
term, we would have had a situation 
where the parties’ rights were gov- 
erned and limited by that term.*® 


Should the circuit court’s instruc- 
tion be the limit of the recovery for 
such a discharge, it seems that the 





Clearly . . . when wages are raised, 
so are standards of employability. 
Those who cannot qualify for work 
at the higher wage standards simply 
will not work. The Labor Depart- 
ment reported substantial declines in 
employment in low-wage industries 
after the 1956 minimum-wage in- 
crease. —Barry Goldwater 





high court’s ruling that the person 
wrongfully discharged has a right of 
action to recover damages’ for such 
termination is actually being ignored, 
for such ruling of the circuit court 
gives little recognition to the actualities 
of his injury, when the service was 
not for a term but for a continuing 
period—depending upon satisfactory 
performance and compliance with the 
contract, according to the needs and 
wishes of the employer. The court’s 
error lies in the fact that the wrong 
is not that the employer has failed to 
continue the employment until the 
end of the collective bargaining agree- 
ment—since the employment was not 
contemplated as ending at that time— 
but due to the fact that the employees 
were discharged in violation of their 
seniority rights and preference was 
given to persons employed a shorter 





(Footnote 4 continued) 
makes the employment under the collective 
bargaining agreement employment for a term. 
See also, Rentschler v. Missouri Pacific 
Railroad Company, 126 Neb. 493, 253 N. W. 
694, 700 (1934), where an employee brought 
action against the railroad to recover wages 
for being laid off when he had seniority 
rights over employees retained. The court 
said: “The contract between the union and 
thé railroad company was limited to just 
one year, and therefore expired at the end 
of a year, and plaintiff could only recover 
for that period . . . .” Most of the court’s 
efforts are expended in supporting the em- 
ployee’s rights as a third party beneficiary 
under a collective bargaining agreement. 
Having accomplished this to its satisfaction, 
the court cuts off his recovery, limiting it 
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to the duration of the particular contract, 
without an adequate consideration of the 
facts. 

° The court also granted a directed verdict 
against the union on the ground that an 
employee-member could not sue the union 
—a position not supported by the cases. 
Here there was no question of exhaustion of 
remedies as the plaintiffs had taken their 
grievances as far as possible. O’Connor v. 
Harrington, 26 Lapor Cases § 68,770, 132 
New York Law Journal 13 (October 29, 1954). 


* Hollowedel v. Duffy-Mott Company, 263 
N. Y. 95, 188 N. E. 266 (1933). 

* Faultless Caster Corporation v. United 
Electrical, Radio & Machine Workers of 
America, 17 Lasor Cases § 65,358, 86 N. E. 
2d 703 (1949). 
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time, causing a much greater injury, 
extending for calculable periods of 
time. 


The court ruled that the contract 
of employment, which was a contract 
at will between the employer and the 
employee, relating only to hiring,*® was 
impressed with the terms of the collec- 
tive bargaining agreement.* However, 
the collective bargaining agreement 
is not a contract of employment.”® 


The court in one case said further: 


“Rather, it is an agreement be- 
tween the union and employer laying 
down certain conditions of employ- 
ment which, it is contemplated, are 
to be incorporated in the separate con- 
tracts of hiring with each employee.” ™ 


This means that the employer’s un- 
limited right of discharge under such 
a contract at will was yielded, sup- 
posedly in return for some other ad- 
vantages, and therefore was restricted 
by the terms of such collective bar- 
gaining agreement. By the incorpo- 
ration of the terms of the said agreement 


into the contract of employment, the 
protections granted in the collective 
bargaining agreement as to seniority, 
the circumstances of discharge and 
other terms of employment inure to 
the benefit of the employees, and so 
modify the conditions of hiring and 
employment since the agreement is 
negotiated for the benefit of the em- 
ployees.’? However, none of the par- 
ties considered that such employment 
was for a term, but it is the conditions 
surrounding employment which en- 
dure for a term and which will be re- 
newed in large part in successive 
contracts, and we have no grounds 
for interpreting such contract of em- 
ployment as being impressed with the 
limited duration of the collective bar- 
gaining agreement. 

To hold that the employee may re 
cover for back pay until the end of 
the term ** makes the collective bar- 
gaining agreement, in effect, the con- 
tract of employment which the Supreme 
Court has said it is not.* This rule 
makes the employment for the term 





®J. I, Case v. NLRB, 8 Lasor Cases 
q 51,173, 321 U. S. 332 (1944). 

*“The bargaining contract, said the Court 
[in J. I. Case Company v. NLRB}, obligates 
the employer to include in the contracts of 
hire with each employee the terms and con- 
ditions which had been settled between the 
union and the employer, but the collective 
contract itself is not a contract of hire.” 
Association of Westinghouse Salaried Em- 
ployees v. Westinghouse Electric Corporation, 
27 Lapor Cases {§ 69,093, 348 U. S. 437 
(1955). 

*® MacKay v. Loew’s, Inc., 18 LABor CASES 
§ 65,770, 182 F. 2d 170 (CA-9, 1950). See 
also: “Collective bargaining between em- 
ployer and the representatives of a unit, 
usually a union, results in an accord as to 
terms which will govern hiring and work 
and pay in that unit. The result is not, 
however, a contract of employment except 
in rare cases; no one has a job by reason of 
it and no obligation to any individual ordi- 
narily comes into existence from it alone.” 
J. I. Case v. NLRB, cited at footnote 8. 

"See also Association of Westinghouse 
Salaried Employees v. Westinghouse Electric 
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Company, cited at footnote 2, where the 
court said, quoting the J. J. Case v. NLRB 
decision: “‘An employee becomes entitled 
by virtue of the Labor Relations Act some- 
what as a third party beneficiary to all 
benefits of the collective trade agreement. 


,” 


* It was held in Yazoo & Mississippi Valley 
Railroad Company v. Sideboard, 161 Miss. 4, 
133 So. 669 (1931), that a “[w]orking agree- 
ment between labor union and employer is 
primarily for benefit of individual members, 
and rights thereunder are enforceable di- 


rectly by members.” See also: “The terms 
of the collective contract thus become part 
of the individual contract of employment, 
not because of consensual acts of the em- 
ployer and employee, but because the law 
says so no matter how those parties may 
feel about the matter. ” — Association 
of Westinghouse Employees v. Westinghouse 
Electric Corporation, cited at footnote 2: 
Anson v. Hiram Walker & Sons, Inc., cited 
at footnote 2. 

* Nelson v. General Electric Company, cited 
at footnote 4. 


* See footnote 8. 





of the contract, for otherwise the re- 
covery could not be so limited. The 
original contract of employment was 
employment at will for an indefinite 
term, but the collective bargaining 
agreement limits the right of arbitrary 
discharge; so while remaining for an 
indefinite term, with the employer 
still having the right to terminate it 
at any time if accomplished within 
agreed limits as set forth in the con- 
tract, this view must give it a definite 
termination, not in the contemplation 
of any of the parties. Clearly the view 
of the Supreme Court was merely that 
the protections incorporated in the 
collective bargaining agreement were 
impressed upon the contract of em- 
ployment, since the enactment of the 
NLRA provided that the collective 
agreement controlled all other matters 
save the fact of hiring which could be 
left to an individual contract..> How- 
ever, nothing indicates that the hiring 
is for a term, but only that the hiring 
is not limited by the terms of the col- 


lective bargaining agreement, and those 
terms do not make employment one 
for a definite term—-that is, for the life 
of the collective agreement. 


The employees’ rights as to em- 
ployment conditions, which had been 
injured by such discharge, arise out of 
these contractual relations existing 
between the employer and the union, 
whereby the employer agreed to certain 
restrictions on its absolute power to dis- 
charge or to alter working conditions.’® 
These provisions created rights for 
the benefit of the employees,’’ which 
continue, due to their reincorporation 
into successive contracts, until the 
parties change their contracts. Al- 
though the contracts have a termina- 
tion date, that termination date is the 
occasion when these contracts may 
be ended and the previously existing 


conditions changed or abrogated, if 
the parties no longer desire to con- 
tinue contractual relations due to ces- 
sation of operations or to change of 
bargaining representative, or when 
they seek changes in the contract. 
However, if it is to be a continuing 
relationship, the body of the contract 
in most instances is unaffected; for 
although the contract technically may 
come to an end at that date, as to 
conditions of employment, the employ- 
ment does not terminate nor do the sub- 
stantial conditions of employment. 


In the case being tried, the employer 
and the union entered into a contract in 
1946, and, at succeeding intervals of two 
years, other contracts in which they 
agreed as to certain matters—among 
them, seniority, job promotion and 
other conditions of employment. Most 
of these clauses have continued with 
little change through several periods 
of renegotiation.** Although the con- 
tract under which the employees were 
working at the time of their discharge 
terminated on December 31, 1956, we 
cannot say correctly that the rights 
existing under that contract were 
definitely ended on December 31, 1956, 
because the employer and the union 
negotiated a new contract which picked 
up these rights from the termination 
date—revived them so to speak, if we 
assume they had expired—and con- 
tinued the rights agreed upon in the 
earlier contract for another two years 
except where specific changes were 
agreed upon. During the period when 
there might be a gap in the existence 
of a contract, these rights were not 
dead. They may have been unen- 
forceable during that period, but the 
new contract restored their vitality. 
Consequently, those rights during the 
contract of 1955-1956 were continuing 
rights. To say that the employees’ 





* See footnote 8. 
*% MacKay v. Loew’s, Inc., cited at footnote 


10. 
™ See footnote 11. 


948 


* This is essentially the same situation 
with the usual collective bargaining agree- 
ment which normally runs for one year. 
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Inflation acts like a special tax which 
hits hardest widows and orphans, re- 
tired persons, and working people 
with fixed incomes.—Styles Bridges. 





rights ended with the termination of 
that contract, when a new contract 
was negotiated, having effect January 
1, 1957, is to ignore the legal recogni- 
tion given by courts and labor rela- 
tions boards to the rights of employees 
under such contracts. 


Furthermore, if there is such a gap 
in the continuity of collective bar- 
gaining contracts, it is not considered 
that employment ceases.*® Some unions 
go out on strike when the collective 
bargaining agreement has terminated 
and no new agreement has been reached, 
taking the position of “no contract, 
no work”—which means that they are 
unwilling to work without a contract 
and not that their employment has 
ended. It clearly refutes the view 
that the term of the collective bar- 
gaining agreement contract is identical 
with the contract of employment, since 
there would be no strike if there was 
no employment—although, of course, 
there might be picketing. Rather, by 
this artificial indulgence in a strike, 
the union seeks to bring pressure to 
bear upon the employer, in order that 
the agreed upon conditions of employ- 
ment may continue to protect the 
continuing fact of employment and 
that there be no lapse—not of employ- 
ment, but of rights or of accepted 
conditions of employment. 

This obviously is true in the case 
of seniority rights, which exist solely 
by virtue of the collective bargaining 
agreement: “The authorities are uni- 


form to the effect that collective bar- 
gaining agreements do not create a 
permanent status, give an indefinite 
tenure, or extend rights created and 
arising under the contract beyond its 
life, when it has been terminated in 
accordance with its provisions.” *° 


This oft-quoted comment clearly 
refers to the power of the contracting 
parties to terminate or modify such 
seniority, but it does not mean, as it 
might be interpreted to signify, that 
the right is terminated finally, despite 
the fact that another succeeding con- 
tract takes it up. 


Such rights continue from contract 
to contract. There is no support for 
the view that they arise anew with 
each contract, because an employee’s 
seniority may stretch back over the 
period of many contracts—although 
obviously their continuance is de- 
pendent upon the existence of a con- 
tract, for a subsequent contract may 
terminate or modify them. So long 
as a contract follows, with the rights 
receiving continued recognition, they 
remain in existence. The courts un- 
mistakably imply this when they say: 
“By authority of this rule [quoted 
above], it can be stated generally that 
when the last contract expired all 
rights thereunder expired with it.” 
We should note particularly the word 
“last,” since that plainly implies that 
the rights continue in effect until the 
last contract—that is, until there is a 
final contract upon whose termination 
all contractual relationship is ended. 


Therefore, if the employee has been 
injured in breach of the contract and 
if the same terms prevail in the suc- 
ceeding contract, his rights have been 
injured and the injury continues until 





*“Men may continue work after a col- 
lective bargaining agreement expires and, 
despite negotiation in good faith, the nego- 
tiation may be deadlocked or delayed; in 
the interim express or implied individual 
agreements may be held to govern.” J. J. 
Case v. NLRB, cited at footnote 8. 


Wrongful Discharge 


*” Railway Employees Department, System 
Federation 59 v. Louisiana & Arkansas Rail- 
way Company, 4 Laspor Cases ff 60,465, 119 
F. 2d 509 (CA-5, 1941). 

2 Owens v. Press Publishing Company, 28 
Lapor Cases 7 69,184, 34 N. J. Super. 203, 
111 A. 2d 796 (1955). 
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such time as the injury is righted, 
since it contemplates continuing em- 
ployment, or until the employee is no 
longer available or able to perform 
his duties. This is a different situa- 
tion from where a single contract is 
breached, for there the rights flow 
from that one contract. Such a con- 
tract is usually a contract of employ- 
ment for a term—distinct from a 
collective bargaining agreement—and 
although the injury may remain un- 
remedied, the injuries are limited to 
that term. There is no other contract 
to be breached or to continue the em- 
ployee’s rights after the lapse of the 
term. On the other hand, with the 
collective bargaining contract, which 
establishes his seniority, employment 
and working conditions, a discharge 
in violation of those conditions is a 
continuing wrong as the employee is 
entitled to work for that employer as 
long as his employment is satisfactory 
to the employer and he complies with 
the contract, since that employer has 
agreed to it. 


We might make a further compari- 
son with the situation of a person em- 
ployed under a contract for a definite 
term. While a person might be so 
employed for a continuing period of 
time under a succession of contracts 
for a term, yet it would be recognized 
that in that circumstance the em- 
ployee’s employment ended at the ter- 
mination of each such contract, and 
that without the renewal of the con- 
tract, employment would end. The 
situation of an employee working un- 
der a collective bargaining agreement 
is different, for his employment does 
not end at the expiration of the col- 
lective bargaining agreement because 
it is not a contract of employment. 


No one can seriously contend that 
the rights existing under a current 
contract, which are the same as in the 
previous bargaining contracts, only 


go back to the beginning of the pres- 
ent contract, as if they were new 
rights. The rights negotiated in the 
1955-1956 contract were for the bene- 
fit of all employees, and that must 
include all entitled to be employees, 
as agreed to by the parties to the con- 
tract, where they were wrongfully 
discharged during its life or the life of 
the previous contracts. This is like- 
wise true of the most recent contract. 
If it is shown that the employees were 
wrongfully discharged under the earlier 
contract, we show that they are being in- 
jured under the succeeding contract, for 
they have continuing rights which 
they are entitled to have redressed. 
Therefore, they are entitled not only 
to recover for back wages for the dur- 
ation of that agreement, from the time 
of the discharge, but also to recover 
for the damage to their continuing 
rights to be employees until the wrong 
is remedied. 


The employees were supposed to be 
protected in their rights as employees 


by the contract, since the contract was 
negotiated for their benefit.22 The 
next contract was for the same purpose, 
and as long as they were wrongfully 
discharged and wrongfully deprived 
of employment, they are being dam- 
aged ; and even though they no longer 
are employees or entitled under the 
state laws to be reinstated,”* they are 
entitled to the contract’s protection. 
Any other view would be destructive 
of the whole concept of the need of 
collective representation and bargain- 
ing. In labor law, the view of the 
unit covering the employees of an 
employer, where there is a union rep- 
resentative and a valid collective bar- 
gaining agreement, is that once an 
employee joins it—that is, once he is 
employed by the employer—he is en- 
titled to remain in it until he is prop- 
erly discharged in accord with the 
terms to which the employer and the 





* See footnote 12. 


* See footnote 7. 


October, 1960 © Labor Law Journal 








Let us not forget that when we place 
a floor under wages, by that very 
act we place a ceiling on wages 
for millions of employeés who de- 
serve more pay. many em- 
ployers will be forced to make a 
choice under this new minimum 
wage law of either laying off the 
necessary number of lowest paid 
and lowest producers, or reduce 
the wages of the highest paid and 
highest producing employees in or- 
der to hold overhead down to the 
necessary point of enabling them 
to stay in business or, of course, 
he has the third choice of closing 
shop. Even that is still one of our 
American _ privileges.—Representa- 
tive Ben F. Jensen of lowa. 





union have agreed upon as incor- 
porated in the contract, or until he 
quits. 


One of the arguments for a union 
has been the need of the employee for 
protection against arbitrary or unrea- 
soning discharge. While the employer 
must have full liberty to operate his 
business and to dispense with em- 
ployees who are not needed or act 
improperly or are disobedient to proper 
directions, the employer gains noth- 
ing by the power of discharge based 
on a whim or misunderstanding or 
prejudice. It is to the employer’s 
benefit that employees know that their 
employment is only conditioned upon 
proper and efficient performance of 
their duties, and that their continued 
employment is not subject to im- 
ponderables which have no substance 
in good personnel relations. 


Actually, in many cases the em- 
ployer has limited his right to transfer 
employees out of the unit. This is not 
the imposition upon an employer of 
conditions of work by some outside 
agency—although admittedly in many 
cases the employer would not agree 


to some terms without being sub- 
jected to pressure—for supposedly the 
employer has agreed to them. The 
terms are what he has agreed to, as 
likewise the contract has been agreed 
to by the representative of the em- 
ployees. If the employee is ejected 
from the unit contrary to those terms, 
by the employer or at the union’s de- 
mand, he has been injured and is en- 
titled to recover. The employees’ 
rights did not expire with the contract 
since the next contract took them up 
from the point the last contract left 
off, continuing the same rights and 
working conditions for the employees. 
The new contract did not create new 
rights in the employees, except where 
there was a specific change or addi- 
tion, but it continued those existing 
under the old contract, If there had 
been no new contract, their rights as 
to the amount of recovery would have 
existed only as to that period of that 
contract. But since there was a new 
contract which continued the rights of 
the persons protected by the contract, 
persons who were employees, or were 
entitled to be employees, have a right 
to recover for the continuing injury. 


If they were wrongfully discharged, 
they have a claim to the status of 


employees at the present time. Since 
equity does not normally grant spe- 
cific performance **—that is, compel 
reinstatement of an employee—be- 
cause there is an adequate remedy at 
law available, the employees are en- 
titled to all damages flowing from the 
wrongful discharge, not only under 
the contract when it occurred but also 
under successive contracts as long as 
the injury continues. Since they are 
damaged by not being employed at 
the later time, and probably will not 
be re-employed in the future, they are 
entitled to recover for that further 
damage. Our law says that persons 
wrongfully discharged are entitled to 
recover at law.”* 





* See footnote 7. 


Wrongful Discharge 


5 See footnote 7. 





There is ne reasonable presumption to by the employer, during the suc- 
that their employment would have _ cessive contracts. Therefore, if it is 
ended on December 31, 1956, any more shown that the employees were wrong- 
than on December 31, 1958. It would fully discharged in violation of their 
be an easy route of evasion of their rights undér the then-existing con- 
rights under the law if the employees tract, the jury must be instructed that 
could be so readily discharged at the the itled 

: De y are entitled to recover for the 
termination of the current contract joss of employment until they have 
— yr their — we been reinstated, or until a settlement 
ended, and such a view would cata-_ ; ae Thi 

, ; is made for such injury. While, as 
pult havoc into normal employment the court said (as quoted above), “the 
relations. Seniority would have little : +s 

pater Pag collective bargaining agreements do 
meaning if it extended only from the ‘ 

ee “es not create a permanent status, give an 
beginning of the contract untilitsend. . dlaien ¢ 726 they d baad 
Since their work was satisfactory, by ‘” % ay arigited ane a La nae 

virtue of their seniority and the agreed "8htS created and arising under suc 
contracts during the life of said col- 


conditions of employment, they were : ge 
wrongfully denied the opportunity to lective bargaining agreements—unless 


work, They had the right to expect that Changed, modified or abrogated—un- 
their employment should be presumed til such collective bargaining agree- 
to continue during their continued ments finally come to an end and 
good health and ability to perform contractual relations no longer exist. 
their duties satisfactorily, as agreed [The End] 





EMPLOYMENT CONDITIONS REMAIN UNCHANGED 


The United States Labor Department’s Bureau of Employment 
Security has ~eported that employment conditions in most of the 150 
major industrial areas covered by its regular reporting program re- 
mained relatively unchanged during the summer months, although 
localized durable-goods cutbacks, principally in automobiles and in 
steel, had increased unemployment in a number of centers. 

The Bureau said surveys made by state employment security 
agencies showed a majority of the centers reporting increases in 
employment over year-ago levels. These gains were mainly in trade 
and service. However, unemployment levels in most areas also rose 
over the year, the states reported. 

The surveys were made as part of the Bureau’s regular reporting 
program for studying and classifying major areas bimonthly according 
to adequacy of labor supply. The area classification structure provides 
for placement of major areas in six major labor supply groupings 
designated by the letters A to F, with A denoting areas with labor 
shortages and F, those with the largest labor surpluses. The Septem- 
ber listing of the 150 major areas placed 108, nearly three-fourths of 
the total, in low unemployment or moderate labor surplus categories, 
as compared with 112 in July and 114 in September a year ago. A 
total of 42 areas, five more than in July, were classified as areas of 
substantial labor surplus. 

















*% See footnote 20. 
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Meetings of Labor Men 

University of Michigan — Wayne 
State University.—An eight-week Pro- 
fessional Management Seminar has 
been designed by the Institute of Labor 
and Industrial Relations of the Uni- 
versity of Michigan and Wayne State 
University. The sessions will be held 
every Tuesday, beginning on Octo- 
ber li, at the McGregor Memorial 
Conference Center, Second and Ferry 
Streets, Wayne State University Cam- 
pus. The topics to be discussed during 
the seminar include executive com- 
munication, applied executive speaking, 
industry and company problems, sales- 
manship, vendor relationship, labor 
relations, and operating conditions and 
relationships. 

Walter S. Grimala, of the Depart- 
ment of Management, School of Busi- 
ness Administration, Wayne State 
University, will conduct the seminar, 
and George Bohman of the Depart- 
ment of Speech, Wayne State Univer- 
sity, will codirect the two sessions on 
oral communications with him. 

Registration, which includes dinner, 
notebook, instruction and _ specially 
prepared materials for the eight ses- 
sions, is $65. For further information, 
write to E, J. Forsythe, Director, Man- 
agement Education, Institute of Labor 
and Industrial Relations, The Uni- 
versity of Michigan--Wayne State 
University, Student Center Building, 
Detroit, Michigan. 
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Commerce and Industry Workshop. 
—The Commerce and Industry Asso- 
ciation Institute, Inc., will present 
three workshops on personnel topics 
for office managers, personnel and in- 
dustrial relations executives. The topic 
areas and dates of discussion are as 
follows: state-federal wage and hour 
regulations, October 18; turnover: 
problems reflect practices, October 
27 ; and absenteeism: causes and con- 
trols, October 26. The sessions will 
be held from 9:30 a.m. to 4:30 p.m. 
at the association’s library, 99 Church 
Street, New York, New York. 


NLRB General Counsel Reports 
on Board's Speed-up Process 

Stuart Rothman tells Carpenters’ con- 
_ vention of progress made in speeding 

up the investigation of complaints filed 

with the Board. 

In the 14 months since Stuart Roth- 
man assumed the reins as General 
Counsel of the National Labor Rela- 
tions Board, the total elapsed time 
between the filing of a charge with 
the Board and the close of the hear- 
ing has been reduced by an average 
of 46 days per case. Speaking last 
month before the General Convention 
of the- United Brotherhood of Car- 
penters and Joiners of America, Gen- 
eral Counsel Rothman recounted the 
accomplishments in improving settle- 
ment procedures during his steward- 
ship in the office. 
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Time, according to Mr. Rothman, 
was the most pressing problem of 
administration facing the Board when 
he assumed the office of General 
Counsel by Presidential appointment. 
Pointing out that long delay in the 
settlement of cases brought before 
the Board can cause untold hardships 
on the parties to a complaint, Mr. 
Rothman explained the various steps 
taken by his staff to speed up the 
process. The first of these was the 
adoption of a master plan for the re- 
organization of the agency’s regional 
offices, stressing the development of 
an administrative mechanism designed 
to encourage voluntary settlements in 
unfair labor practices cases and con- 
sent agreements in representation cases. 


Next, the agency set a specific goal 
of 30 days for the complete investiga- 
tion of unfair practice charges. By 
July of this year, investigations were 
completed within 30 days in nine out 
of ten cases. Other results of the 
planned speed-up: Today, the median 
time for processing an unfair labor 
practice case from the filing of the 
charge to the issuance of a complaint 
is 44 days—compared with 76 days a 
year ago. Today, the entire process 
from the filing of a charge to the close 
of hearing takes an average of 88 
days, compared with 134 days in 1959 
—a speed-up of almost a month and 
a half. 


Time Off to Vote 


With the general election just around 
the corner, time-off-to-vote laws are of 
concern to employees and management 
alike. Here is a state-by-state rundown 
on the time-off rules. 


Employees in 29 states wiil be al- 
lowed time off to vote November 8. 
These states all have laws requiring 
employers to give their employees 
stipulated amounts of time off on elec- 
tion day. The amount of time al- 
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lowed varies from one hour to simply 
“as much time as is needed to vote.” 


In 12 of these states, it is necessary 
to show that an employee does not 
have “sufficient time” to vote during 
nonworking hours in order to merit 
working time off. Most states with 
such a law specify what they consider 
sufficient time during nonworking 
hours. Fourteen states require that 
an employee must request time off 
in advance of election day. 


Twenty-four states stipulate that 
there shall be no penalty or loss of 
wages for taking time off to vote. 
In Kentucky and Illinois, however, this 
provision has been ruled unconstitu- 
tional. Only one state, Alabama, ex- 
pressly allows wage deductions for time 
lost while voting. Four others do not 
specify whether loss of wages is per- 
mitted. 


In most states, an employee must 
be an eligible voter t6 qualify for 
time off. Georgia and Kentucky set 
18 as the age requirement for voters; 
in all other states a voter must be 
21 years of age. Idaho, Indiana, Iowa, 
Kansas, Maine, Michigan, Minnesota, 
Nebraska, Nevada, New Hampshire 
and Oregon require that a voter must 
have six months’ previous residence 
to qualify for voting privileges. In 
Alabama, Mississippi and South Caro- 
lina, two years’ residence is required. 
The residence requirement in all other 
states is one vear. In addition, most 
counties and precincts have residence 
requirements. 


In the accompanying table the basic 
time-off-to-vote law for each state is 
listed. The type of election to which the 
law applies is indicated by the initials 
following the name of the state: G indi- 
cates general election, P indicates 
primary and S stands for special elec- 
tions. Many of the states allow time 
off only for general elections, some 
only for general and primary elec- 
tions, and some for all elections. 
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Only if Insufficient 
Time Outside Work 
Sufficient Time 
(Hours) Outside Work 
Must Submit Prior 
Request 

Time Allowed 
(Hours) te Vote 
Loss of Wages 

for Time Off 

Other Law 


STATE 





Only in counties 
with population of 
75,000-130,000. 


to 


Ala. (GPS) 


Alas. (GPS) Tes Amount of time 
needed to vote. 

Ariz. (G) "es 2 

Ark. (G) Must suspend work Farm labor not in- 
no later than cluded. 

4 p. m. 

Calif. (GP) °S “es ‘Yes Amount of time Time must be taken 
needed to vote. at beginning or end 

of shift. 

Colo. (G) 

Conn. 

Del. 

Fla. 

Ga. 

Haw. (GPS) 

Ida. 

Ill. (GPS) 2 

Ind. (G)? No work for 4 hrs. No Work-of-necessity 
from opening of employees must 
polls. have 4 hrs, to vote. 

Ia. (G) ves Work time off plus No 
nonwork time: 

3 hrs. 

Kans. (GP) é s Work time off plus 
nonwork time: 
2 hrs. 

Ky. (GPS) 4 

La. 

Me. 

Md. (GPS) Sufficient time if Sufficient time de- 
necessary (4 hr. termined by dis- 
max.) tance to polling 

place. 

Mass. (GPS) fi During first 2 hrs. 
after polls open. 

Mich. No 

Minn. (GPS) Yes Sufficient time dur- 


ing forenoon. 





"To the extent that it requires pay for time off to vote, the law has been declared 
unconstitutional by the state courts. 

*In Indiana, employers and employees may agree on any four-hour period after the 
polls open for the purpose of voting. In absence of any agreement, however, employees 
must be granted time off for the four hours after the polls open. 
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STATE 


Time Off 
to Vote 


(Hours) Outside Work 
(Hours) to Vote 


Only if Insufficient 
Time Outside Work 
Sufficient Time 
Must Submit Prior 
Time Allowed 

Loss of Wages 

for Time Off 


Other Law 





Miss. 

Mo. (GPS) 
Mont. 

Nebr. (GPS) 
Nev. (GPS) 


N. H. 
N. J. 
N. M. (GPS) 


N.Y. (GPS) 


N.C. 
N. D. 
Ohio (GPS) 


Okla. (GPS) 


Ore. 

Pa. 

R.I. 

S. Caro. 

S. Dak. (GPS) 
Tenn. (GP) 


Tex. (GPS) 

Utah (G) 

Vt. 

Va. 

Wash. 
W.Va.(GP) Yes 


Wis. (GP) Yes 


Wyo. (GP) Yes 


< 
1 

o 

wn 


2 


“ 


Sufficient time to 
vote. 


Reasonable amount 
of time. 


? 


Reasonable time; 
not to exceed 3 hrs. 


No time limit set. 
2 


No 


No 


1 No 


If polls are open 
2 hrs. before or 3 
hrs. after work, no 
time. 

Primary only. If 
polls are open 2 
hrs. while not 
working, no time. 


Employee cannot 
be barred from be- 
ing election official. 
More time allowed 
if polls are distant. 


Must apply in 
writing. 

First-class city of- 
ficer primary: no 
work in afternoon. 





* Nevada’s rule to determine sufficient time is based on the distance between the 


place of employment and the polls. 


If distance to the polls is two miles or less, one hour 


is sufficient time; from two to ten miles, two hours; more than ten miles, three hours. 


*Salaried employees do not suffer wage deduction for time off to vote. 


However, 


employees paid by the hour may have the time lost while voting deducted from their wages. 
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For many employees, the opening 
and closing hours of the polls will be 
a deciding factor as to whether they 
are allowed time off to vote. Here 
are the polling hours for the Novem- 
ber general election in all 50 states: 


OPEN CLOSE 
A. M. P. M. 


Alabama 6' 
Alaska 

Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
Florida 
Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas * 
Kentucky 
Louisiana 
Maine 
Maryland 
Massachusetts ° 
Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada . 

New Hampshire ‘ 
New Jersey 
New Mexico® . 


© 


ieee tod Mii > lida 


ié) 


DAN |COAAWMYNNN ANNO OQ © 00 


a 


NNN GENT 0 DD 
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CON WMWBOOANNN. 
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Microfilms 
of 
Prior Volumes of 
LABOR LAW JOURNAL 


Available to 


Regular Subscribers Only 


Address inquiries to 
UNIVERSITY MICROFILMS 
313 North First Street 
Ann Arbor, Michigan 











OPEN 
A. M. 


New York 6 
North Carolina 6:30 
North Dakota a 
Ohio 6:30 
Oklahoma *° 

Oregon 

Pennsylvania 

Rhode Island ° 

South Carolina 

South Dakota 
Tennessee ** 

Texas 

Utah 

Vermont 

Virginia 

Washington 

West Virginia 
Wisconsin * 

Wyoming 





*Polls close at 6 p. m. where voting 
machines are used, at 5 p. m. where paper 
ballots are used. Jefferson County polls 
close at 8 p. m. 

* Polls open at 7 a. m. in cities where 
registration is required. 

* Time shown is for cities where registra- 
tion is required. In all other cities and 
communities, polling areas may vary at the 
discretion of the election board. 

*Polls close at 9 p. m. where voting 
machines are used. 

*Opening hour of the polls varies with 
each community. 
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* Polling hours vary with each community. 

* Smaller communities may alter polling 
hours at discretion of election board. 

* These hours may be adjusted by election 
boards if heavy turnout of voters is expected. 

* Polls may be opened earlier at the dis- 
cretion of the local governing body (but 
not earlier than 7 a. m.). 

” Polling hours are 7 a. m. to 7 p. m. in 
first-class cities. 

"Polling hours are 9 a. m. to 4 p, m. in 
cities of less than 15,000 population. 
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Developments 








Promotion— 
Disqualification Because of Age 


Was an airline company correct in its 
contention that the safety of its flight 
operations necessitated a rule that no 
pilot over 60 would be promoted to 
jet aircraft? 


In preparation for its inauguration 
of Lockheed Electra service, on Au- 
gust 1, 1959, an airline in May of that 
year began training its pilots to make 
the transition from operation of con- 
ventional DC-6B’s to the turbo-jet 
Electras. Although qualification as an 
Electra pilot constituted a “promo- 
tion” as the term was used in seniority 
clause of the bargaining agreement 
between the airline and the pilot’s 
association, the airline’s senior pilot, 
who was then 60, was not selected for 
training. At that time, a grievance 
by the same pilot was pending in 
which he sought to obviate a rule estab- 
lished by the company that all pilots 
were to be retired at the age of 60. 
This grievance was upheld in an award 
dated July 31, 1959, (reported in the 
October, 1959 Lazor Law JouRNAL 


at page 729) and the company filed a’ 


federal district court action to have 
the award set aside. 


On September 29, 1959, a second 
grievance was filed by the pilot, claim- 
ing that the company’s refusal to pro- 
mote him to jets violated the following 
bargaining agreement provision: 
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“Section 18(C): Seniority shall 
govern all pilots in case of promotion 
and demotion, their retention in case 
of reduction in force, their assignment 
or reassignment due to expansion 
or reduction in schedules, their reem- 
ployment after release due to reduction 
in force, and their choice of vacan- 
cies, provided that the pilot’s qual- 
ifications are sufficient for the conduct 
of the operation to which he is to be 
assigned. In the event that a pilot is 
considered by the Company not to be 
sufficiently qualified, the Company 
shall immediately furnish such pilot 
written reasons therefor. This Sec- 
tion shall apply except as otherwise 
stipulated in this Agreement.” 


When the company denied the griev- 
ance, the matter was submitted to a 
five-man adjustment board with Hu- 
bert C. Wyckoff acting as neutral 
referee. It was the company’s position 
that the board lacked jurisdiction to 
hear the controversy, inasmuch as the 
decision to exclude pilots over 60 from 
jet training was compelied by the duty 
imposed by the Federal Aviation Act 
to conduct flight operations “with the 
highest possible degree of safety in 
the public interest.” The company 
contended that this statutory duty 
gave it the right to unilaterally deter- 
mine all matters affecting safety of 
operations, and that any decision by 
the board which might limit that right 
would be contrary to law. : 
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Regarding the merits of the griev- 
ance, the company argued that there 
had been no violation of the bargain- 
ing agreement, since a pilot’s ability 
to safely operate an airplane was a 
“qualification” within the meaning of 
Section 18(C). Although it submitted 
no evidence as to the grievant’s qual- 
ifications, the company introduced 
considerable evidence in support of its 
contention that a pilot of the griev- 
ant’s age could not safely make the 
transition from conventional to faster, 
more complex turbo-jet aircraft. This 
included testimony by specialists in 
aviation medicine, and studies by 
psychologists showing the correlation 
between advancing age and the rapid 
decline in ability to learn new skills 
and “unlearn” established habit patterns. 


The pilot’s association argued that, 
since the entire operation of the com- 
pany was concerned with safety, the 
effectiveness of any bargaining agree- 
ment between the parties would be 
greatly diminished if its terms could 


be abrogated by the company’s uni- 
lateral determinations of general safety 


considerations. The association also 
objected to the fact that the company’s 
refusal to promote the grievant was 
not based on an examination of his qual- 
ifications, but upon its opinion regard- 
ing the physical and mental capacities 
of the general class of men his age. 


Mr. Wyckoff first noted that the 
jurisdiction of the adjustment board 
could not be challenged by the com- 
pany on the sole ground that safety 
factors were involved, and that the 
board had authority to determine: 


(1) “whether the Carrier, in deny- 
ing the promotion, was in fact ad- 
dressing itself to safety considerations 
or to some other irrelevant or unten- 
able considerations” ; and 


(2) “whether the particular safety 
considerations advanced by the Car- 
rier for denying this promotion were 
unreasonable, arbitrary or capricious.” 
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In resolving these two questions in 
favor of the company, Mr. Wyckoff 
said, in part: 


“The Carrier’s determination of the 
insufficiency of the grievant’s qualifica 
tions was based entirely on safety con- 
siderations ; but it was fundamentally 
based upon the fact of his age alone 
and not upon any personal assessment 
of his knowledge, skills, physical con- 
dition or potential ability to operate 
Electra equipment. He possessed all 
of the necessary licenses under Fed- 
eral Aviation Agency rules; and this 
stands admitted. 


“The Carrier’s determination that 
age 60 as such is a disqualifying fact 
is based upon the increased weight. 
speed and complexity of jet equipment 
and upon studies, tests, research and 
the opinions of students in the field 
of what is called Aviation and Space 
Medicine. This evidence stands un- 
contradicted on the record.” 


After discussing the evidence ad- 
duced by the company in support of 
its position, Mr. Wyckoff concluded 
as follows: 


“At some time in any vocation the 
process of deterioration through aging, 
as such, becomes a disqualifying fact 
for promotion to new and more ardu- 
ous and exacting duties. It is not our 
function to select a particular dis- 
qualifying age for promotion, but only 
to determine whether the age selected 
by the Carrier is unreasonable. 


“The reasonableness of the selection 
of a particular age depends upon the 
particular vocation involved, its physi- 
cal and psychological demands and 
the potential hazard to life and to 
equipment. The demands and the 
hazards of this vocation are indeed 
grave; and, the dispute comes down 
to the specific proposition whether. 
in denying the promotion, the Carrier 
acted unreasonably in relying upon the 
opinion of specialists in this field, 
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generalizations though they may be, 
rather than upon the opinion of a 
medical man who, upon the basis of 
a personal medical examination within 
the scope of present medical compe- 
tence, has certified that he cannot find 
a specific disqualifying physical fact. 


“The determination of the Carrier 
that age 60, as such, disqualified the 
grievant for this promotion is based 
on uncontradicted credible evidence; 
and we are unable to conclude that the 
determination was arbitrary, capri- 
cious or unreasonable.” 





THE CHALLENGE OF AUTOMATION IN THE LIGHT OF THE 
NATURAL LAW—Continued from page 882 





the work actually performed.* Under 
this view, no violation of Section 8(b) 
(6) can occur as long as the union 
offers to work. Yet, as automation 
progresses and the amount of direct 
physical labor diminishes, it will be- 
come more difficult to find even a 
small semblance of work for unneces- 
sary employees to do. For in an 
automated plant, a man stands out- 
side his work, and whatever control 
formerly existed, is now gone. In 
such a situation, restricting output be- 
comes difficult—if not impossible. 


Conclusion 


There are other things I might say 
about the impact of automation, but 
if there is one thought which I would 
like to leave with you, it is that the 
time to begin to prepare for the chal- 
lenge of automation is right now. 
Although the collective bargaining 
process will offer the most fruitful 
method of attempting to resolve the 
complex problems of automation, the 
collective bargaining table itself often 
presents an emotional and _ tension- 
filled atmosphere that is not conducive 
to reflective consideration of novel 
problems. Labor and management 
should not wait until contract ter- 
mination time to “bargain” about the 
problems of automation. There fre- 
quently are too many other matters 


to be decided at that time, and the 
forum, techniques and talents of col- 
lective bargaining are not always suit- 
able to a serious consideration and 
fair resolution of the problems of au- 
tomation. Collective bargaining will 
be helped if labor and management 
bring to the table as much agreement 
and as carefully considered ideas and 
suggestions as they can on the han- 
dling of the many unusual situations 
that automation is certain to raise. 
An example has already been pro- 
vided of the recognition of this prin- 
ciple by the establishment by certain 
disputants in the recent steel dispute 
of joint continuing study committees 
to study the problems resulting from 
automation and technological change. 
But it should not take a strike to gen- 
erate this idea. Labor and manage- 
ment need not and, indeed, should not 
wait until a strike situation has oc- 
curred before they jointly begin to 
think about and study ways in which 
to best meet this problem. The time 
to begin thinking is the present. The 
challenge that automation presents is 
as great as its promise, but if the 
challenge is to be met and the promise 
realized, there must be careful plan- 
ning on the part of both management 
and labor and full utilization of the 
processes of collective bargaining un- 
der the principles of the moral law. 
[The End] 





* American Newspaper Publishers Associa- 
tion v. NLRB, 23 LC 67,436, 345 U. S. 100; 
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NLRB v. Gamble Enterprises, Inc., 23 LC 
{ 67,437, 345 U. S. 117. 
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In Future Issues... 


The no-strike clause-—A scheduled article says that there appears 
to be evidence that some of our labor problems stem from outworn 
or faulty generalizations about collective bargaining. The steel strike 
of 1959 is the author’s example; and this article, buttressed by some 
rather startling statistics, presents a new look at that 160-day strike. 


In three decisions on June 20, 1960, the Supreme Court of the 
United States defined a fundamentai approach toward the enforce- 
ment of grievance arbitration under Section 301 of the Taft-Hartley 
Act. In the grievance arbitration cases, the Court has frequently 
spoken of grievance arbitration as the quid pro quo for an agreement 
not to strike. It follows that no-strike provisions must also receive 
effective enforcement under Section 301. What enforcement poses 
a dilemma which the author of this article discusses in detail. 


The hotel industry.—Hotels, especially the large ones, are micro- 
cosms. Being little self-contained worlds, they have many problems 
involving doormen, bellhops, elevator operators, valets, front desk 
personnel, auditors, secretaries, barbers, beauticians, shine boys, 
waiters, waitresses, bartenders, hostesses, cashiers, kitchen help, maids, 
timekeepers, engineers, maintenance employees, printers, publicists, 
laundry employees, garage attendants, retail clerks, telephone opera- 
tors and perhaps gymnasium and pool attendants. A scheduled article 
discusses new rules for determining bargaining units in the hotel 
industry, and it discusses those hotels which do not have a controlling 
history of collective bargaining and those hotels which do. 


ASM A.—Last month the Association of State Mediation Agencies 
held its annual meeting at Old Saybrook, Connecticut. It was an 
important meeting for state mediators, involving workshops and some 
formal papers. The program was organized by Robert Stutz of the 
University of Connecticut and by the ASMA president, Morris 
Slavney, of the Wisconsin Employment Relations Board. Certain 
of these papers will appear in an early issue. 


National emergency disputes—A scheduled article offers a unique 
solution to the situation where, after the 80-day cooling-off period, 
the parties have failed to resolve their differences in a mutually 
agreed-upon contract. Since the public has a great stake in the settle- 
ment of strikes which affect the national welfare, why not let the 
public express itself on the terms of the settlement ? 





AM | COVERED? hi), 
HOW MUCH WILL | GET? 
WHEN CAN | GET IT? 


These are typical of the questions you'll be asked when employees 
and others want to know how the new 1969 social security law affects 
them. And the easiest way to find the answers, have current facts and 
information, is to use these two brand-new CCH book helps: 


EXPLANATION OF SOCIAL SECURITY LAW 
As Amended in 1960 

Just off press, here is an authoritative, clear-cut explanation of social 
security law as it stands after 1960 amendments. Special emphasis has been 
given to the concise discussion of new disability benefits, liberalized earn- 
ings rule, and other important changes. You'll see at a glance just how 
changes fit into the existing pattern of social security legislation. For 
extra help, this book includes handy tables and practical examples. A 
topical index makes everything easy to find and use. All explanation—no 

law text. 6” x 9’, heavy paper covers, 158 pages. 
Price, $2.00 a copy. 


COMPLETE SOCIAL SECURITY LAW 
—1960— 

Conveniently includes full official text of social security law as amended 
to date . . . Federal Social Security Act—including “medical care for 
the needy aged” provisions recently enacted—Federal Insurance Contribu- 
tions Act, Self-Employment Contributions Act, Federal Unemployment 
Tax Act, and pertinent administrative and procedural provisions of the 
Internal Revenue Code of 1954. Contains only text of the law—no explanation. 
Everything fully indexed for fast, easy reference. 6” x 9”, heavy paper 


covers, about 384 pages. Ready soon. 
Price, $4.00 a copy. 


ORDER YOUR COPIES NOW 


Have the answers on your desk when your men ask the questions. 
Just fill in and mail the attached postage free order card. Response will 
be prompt. 

DEPENDABLE—Commerce Clearing House PUBLICATIONS 


ODUCTS, COMPANY, 
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